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STREET railway company, a gas or electric light company, 
a telephone or water company, and all similar companies, 
must ordinarily, in order to operate within the limits of a city, 


first obtain the consent of the proper municipal authorities for 
the necessary use of the public streets. A contract between the 
city and the company or individual engaging in such business is 
usually the result. The company makes certain promises, agrees 
to certain conditions with respect to the conduct of its business, 
in consideration of the grant to it of a right to use the streets, and 
of possible promises and undertakings on the part of the city. 
Very commonly the rates to be charged for the services offered by 
the company to the city or its inhabitants are made the subject of 
an express provision in the contract, and it is proposed in this 
article to deal with the various questions arising with reference to 
such rate provisions contained in municipal contracts. 

The scope and effect of such provisions as to rates will depend 
not only upon the form of the agreement with reference thereto 
contained in the contract, but upon the power and authority of the 
city to deal with the question of rates to be charged by persons 
engaged in a public service business. In the first place, it may be 
that no express power to deal with the subject of rates has been 
granted to the city by the legislature. In such case, what would 


be the effect of an agreement as to rates contained in a contract 
I 
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between a city and a public servicc corporation? Secondly, if an 
express power to legislate upon the subject of rates were granted 
to the city, might that be regarded as in some respects excluding 
the power to contract, and if so, what effect would that have upon 
a contract as actually made? And then, thirdly, what may be the 
scope of such a contract in a case where the city has been dele- 
gated a general power to regulate rates, and has been authorized 
also to contract with reference thereto? It is proposed to con- 
sider the cases with respect to the three different powers thus 
lodged in the municipality. 


I. 


A city may lawfully exercise only those powers which the state 
legislature has seen fit to confer upon it, and it has been very 
generally held that the power to regulate the use of the streets 
does not include a general power to regulate from time to time 
the rates to be charged the public by persons and corporations 
permitted to use the streets and alleys of a city for the conduct of 
a public service business.1_ That does not prevent the city, how- 
ever, from including in an ordinance granting to a public service 
company a right to use the streets, some provision upon the sub- 
ject of rates. 

In the first place, it must be borne in mind that no power to 
legislate upon the subject of rates is required to enable the city to 
contract and agree upon a price for water or gas or a telephone 
service to be furnished to the municipal corporation itself. If 
the city have power to supply itself with any of these things the 
absence of a power to legislate generally upon the subject of rates 
does not prevent the city from agreeing upon the price it will pay 
for services agreed to be rendered to the municipal corporation. 
- Over what period of time the city may be authorized to bind itself 
by contract to pay an agreed price for a particular service is a 
totally different question from the right of the city to contract with 
reference to a legislative power to regulate rates. As we shall 
see later, this plain distinction between two separate municipal 
powers has been frequently lost sight of, especially where a pro- 


1 St. Louis v. Bell Telephone Co., 96 Mo. 623; /# re Pryor, 55 Kan. 724; Wabaska 
Electric Co. v. Wymore, 60 Neb. 199; State, ex re/. Wisconsin Telephone Co. v. City 
of Sheboygan, 111 Wis. 23, 37-40; Lewisville Natural Gas Co. v. State, 135 Ind. 49; 
City of Noblesville v. Noblesville Gas and Improvement Co., 157 Ind. 162; Old 
Colony Trust Co. v. Atlanta, 83 Fed. Rep. 39. 
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vision as to the price to be paid by the city, and a provision as 
to rates to be charged private users or consumers, are included in 
a single contract. 

If a municipal corporation has been given authority to supply 
its own need for water or gas, it must, in the absence of some 
express limitation, have power to agree upon the price to be paid. 
No express power to pay for what the city is authorized to buy 
can be required. Having the power, the city’s contract in this 
respect would stand upon the same footing as a contract made 
between an individual and the company, and the obligation of the 
city to pay the agreed price would be protected by the Constitu- 
tion of the United States from impairment by any subsequent 
exercise of the legislative power of the state, either by state legis- 
lature or city council.? 

Furthermore, although possessing no general power to regulate 
rates, the city may nevertheless include, as a condition of the ordi- 
nance, some provision as to the rates to be charged the inhabitants 
of the city. In consideration, that is, of its grant of a right to use 
the public streets, the city may, if possible, obtain some concession 
on the part of the company with reference to rates, — a promise, for 
instance, that the company will not, during the term of the con- 
tract, charge more than a certain rate for the services it proposes 
to offer. Such a provision as to rates would obtain its whole force 
and effect by virtue of its contractual character, as an obligation 
assumed, for good consideration, by the company. This is clearly 
stated in a recent case in Indiana.2 The supreme court there 
says: — 


“The city had the unquestionable right to grant to any person, firm or 
corporation a franchise to occupy its streets and alleys for conveyance of 
gas to consumers. But it was under no compulsion to convey such right to 


1 Bellevue Water Co. v. Bellevue, 35 Pac. Rep. 693 (Idaho) ; Reed v. City of Anoka, 
88 N. W. Rep. 981 (Minn.); Agua Pura Co. v. Mayor of Las Vegas, 60 Pac. Rep. 208 
(New Mexico). 

Whether in such case the subsequent act of the city council should be regarded as 
a law impairing the contract, or merely as an act of the city in the nature of a breach 
or repudiation of the contract, might often be a question. Hamilton Gas Light Co. v. 
Hamilton City, 146 U. S. 265. But see American Waterworks & Guarantee Co. v. 
Home Water Co., 115 Fed. Rep. 171; Anoka Waterworks Co. v. City of Anoka, 109 Fed. 
Rep. 580; Little Falls Electric & Water Co. v. City of Little Falls, 102 Fed. Rep. 663. 

2 City of Noblesville v. Noblesville Gas & Improvement Co., 157 Ind. 1€2, 169. 

See to the same effect: Westfield Gas and Milling Co. v. Mendenhall, 142 Ind. 538, 
§44, Zanesville v. Gaslight Co., 47 Oh. St. 1, 31. 
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any one. The subject of grant rested in contract, like any other matter. 
As the price of the right, the city was at perfect liberty to demand that the 
charges for gas furnished the city and its inhabitants should not exceed cer- 
tain prices. The appellee was at perfect liberty to reject or accept the 
city’s proposal. The terms proposed on the one hand and accepted on 
the other made a contract as valid and enforceable as if made by two indi- 
viduals. . . . That the city had no power to regulate the rates of its licensee 
makes no difference. It had the power to contract ; and the power to reg- 
ulate as a governmental function, and the power to contract for the same 
end, are quite different things.” 


The agreement on the part of the company in such a case might 
even be to charge not more than the city might from time to time 
determine, and the reservation by the city in such a contract of a 
right to regulate rates might be given that interpretation; but the 
force of an act of the city fixing the rates to be charged by that 
particular company would depend, under such circumstances, 
upon the right so given by the contract.! It would not have the 
effect of legislation. The company could not by contract enlarge 
the legislative powers of the municipality. 

As the contract in such a case is made by the city in the absence 
of, and therefore without reference to, any legislative power over 
the subject of rates, it follows that the existing legislative power 
of the state is not bound so that it may not subsequently be exer- 
cised to reduce the maximum named in the contract. The only 
existing contract obligation with regard to rates is the obligation 
imposed upon the company not to charge more than the agreed 
maximum. There is no agreement that the company may charge 
at least that amount. No obligation to pay the maximum rates 
was assumed by the inhabitants of the city, nor was any obligation 
not to alter those rates imposed upon the state legislature, by the 
promise of the company to charge no more than the rates named 
in the contract. The state, therefore, in such a case may after- 
wards legislate so as still further to limit the rates which such cor- 
porations may charge the general public without rendering such 
act open to the objection of impairing the obligation of the con- 
tract as to rates made between the city and the particular corpora- 
tion.2 And if the contract provision as to the rates to be charged 
the municipal corporation itself is of the same character, establish- 


1 Compare the reservation contained in Los Angeles v. Los Angeles City Water 
Co., referred to infra. 
2 City of Indianapolis v. Navin, 151 Ind. 139, 142. 


} 
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ing a maximum charge merely, and not amounting to an agree- 
ment on the part of the city to pay a certain amount, then the city 
also may claim the advantage of a subsequent legislative reduction 
of rates.! It follows also that, as the rate provision is merely a 
contract obligation binding as such upon the company, and not 
binding upon the inhabitants of the city, the courts, at the instance 
of the latter, may declare the company’s charges under the ordi- 
nance in fact unreasonable and excessive.” 

The inhabitants of the city not being bound by such a contract, 
what are their rights with regard to it? They are not parties to 
the contract, the company has made no promise to them, and the 
provision as to rates cannot be appealed to as a legislative enact- 
ment. Whatever effect may be given such a provision where the 
city has power to legislate upon the subject of rates, in the class 
of cases now under consideration all the force which such a 
provision can have must depend upon its contractual character. 
The question presented, therefore, is the right of a third party to 
enforce a promise in a contract made for his benefit. The city 
council, in exacting the promise regarding maximum rates, is not 
seeking to discharge any legal obligation owing by the city to the 
individual inhabitants, nor has the city any pecuniary interest in 
the company’s fulfilment of its promise. The individual citizens 
are, therefore, in the strictest sense, mere beneficiaries, and their 
right to sue for failure of the company to perform its promise as 
to rates can be supported only in those jurisdictions where the 
doctrine of “sole beneficiary” prevails.2 No doubt the promise 
in these rate cases is expressly directed to, and is intended for the 
benefit of private users or consumers, and these cases may there- 
fore be distinguished from those in which it has been held that a 
citizen cannot maintain an action against a water company on 
account of the destruction of his property by fire, by reason of 
the failure of the company to perform its promise to the city to 
furnish water at a certain pressure to the city fire department. 

In those states, therefore, where the doctrine of ‘sole bene- 
ficiary” appears to be accepted, there would probably be no 
difficulty in allowing individual citizens to sue and recover damages 
by reason of any injuries received on account of the failure of the 


1 Zanesville v. Gaslight Co., 47 Oh. St. 1, 31. 
2 Griffin v. Water Co., 122 N. C. 206. 
_§ See Professor Williston’s article, “‘ Contracts for the Benefit of a Third Person,” 
15 Harv. L. REv. 767. 
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company to perform its agreement as to rates.’ And a bill for an 
injunction by a private consumer, to prevent the shutting off of 
his supply of water or gas on account of a refusal to pay rates 
higher than the maximum fixed in the contract between the city 
and the company, has also been sustained on the ground that the 
injury threatened was such as demanded relief in equity.? 

There is more difficulty with respect to allowing a remedy by 
mandamus, as it is well settled that mandamus is not available in 
case of an obligation merely contractual. And where mandamus 
has been allowed it is not always clear that the court did not 
intend to hold that the municipality had the power and did, in 
effect, legislate upon the subject of rates.2 One view for sustain- 
ing mandamus in these cases has, however, been suggested. 
Parties engaged in a public service business are bound to serve 
the community without discrimination and at reasonable rates. 
Each person, therefore, entitled to the service has a right to 
demand it upon offering to pay a reasonable price, and a public 
service corporation, after agreeing upon a maximum rate in its 
contract with the city, may be held in no position to deny that 
any amount above the maximum was unreasonable. Yet where a 
citizen chooses to rest his claim upon a right to a reasonable rate, 
and not upon his right as beneficiary under an express contract, 
certainly the company, as against him, ought to be able to show, 
if possible, that the maximum rate is unreasonably low. Moreover, 
a writ of mandamus to compel the company to serve a citizen at 
reasonable rates comes very close to asking the court to fix the 
rates. There is authority, however, that mandamus may be 
brought for that purpose.® 


1 Adams v. Union R. R. Co., 21 R. I. 134; Gaedke v. Staten Island Midland R. R. 
Co., 43 N. Y. App. Div. 514. 

2 Westfield Gas & Milling Co. v. Mendenhall, 142 Ind. 538; Smith v. Birmingham 
Water Works Co., 104 Ala. 315. 

In a Texas case (Cleburne Water Co. v. City of Cleburne, 35 S. W. Rep. 733) the 
company had made a contract with the city in which it agreed to charge private 
consumers of water not more than certain named rates. A bill for an injunction was 
prayed by the city to restrain the company from charging citizens more than the 
agreed rates. Relying upon a previous case to the effect that a citizen could not sue 
a water company on account of the loss of his property by fire, the court concluded 
that private consumers could not sue upon the promise of the company in this case, 
either, and held that, ¢herefore, the bill by the city should be sustained. 

8 Richmond Railway & Electric Co. v. Brown, 97 Va. 26. 

* People v. Suburban Railway Co., 178 IIl. 594, 606. 

5 People, ex re/. Brush v. New York Suburban Water Co., 38 N. Y. App. 
Div. 413. 
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II. 


Now let us suppose that express power has been granted 
to the city to fix rates by an exercise of legislative power, and 
in that situation the city enters into a contract which contains a 
provision with respect to rates. What will be the force of the 
rate provision contained in such a contract ? 

In the case of Rogers Park Water Co. v. Fergus,! decided two 
years ago by the United States Supreme Court, it appears that by 
an act of the Illinois legislature passed in 1872, providing for 
the incorporation of cities and villages, the authorities of cities 
and villages were given power to construct waterworks “and to 
authorize any person or private corporation to construct and 
maintain the same at such rates as may be fixed by ordinance, 
and for a period not exceeding thirty years.” By an ordinance 
passed in 1888 the village of Rogers Park ‘‘ contracting with 
H. E. Keeler, his successors and assigns,” sought to provide for 
a supply of water for the village. Keeler was granted the ex- 
clusive right for a period of thirty years of maintaining and 
operating a system of waterworks, and it was provided by section 
12 of the ordinance that “ the said grantee or assigns shall charge 
the following annual water rates to consumers of water during the 
existence of this franchise,” with an option as to charging meter 
rates. Then followed a schedule of maximum rates for uses speci- 
fied. Keeler assigned to the Rogers Park Water Company. In 1893 
the village of Rogers Park was annexed to the City of Chicago. 
In 1891, by a statute of the state of Illinois, municipalities were 
“empowered to prescribe by ordinance maximum rates and 
charges for the supply of water furnished” by individuals or 
companies operating water works. In 1897 the city council of 
Chicago fixed by ordinance maximum charges for water which 
were less than the maximum rates in the Rogers Park ordinance 
of 1888. A writ of mandamus was brought by Fergus, an in- 
habitant of the town, to compel the Rogers Park Water Company 
to supply him with water at the rates fixed by the Chicago ordi- 
nance. A demurrer to the answer of the company was sustained 
by the Illinois courts, and the Supreme Court of the United States 
affirmed the judgment. 

Mr. Justice McKenna, in delivering the opinion of the court, 


1 180 U. S. 624. 
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referred to a decision already rendered! to the effect that the 
Illinois statute of 1872, quoted above, did not give to municipali- 
ties power to grant for thirty years the. right to charge particular 
rates agreed upon. The power to authorize the construction of 
water works “ at such rates as may be fixed by ordinance, and for 
a period not exceeding thirty years” was considered, so far as 
rates were concerned, to confer a power to legislate and not a 
power to contract. If the village did, therefore, intend, to grant to 
Keeler a right to charge for a period of thirty years up to the 
maximum rates named in the ordinance of 1888, that grant was 
without authority. The court, however, following the Illinois 
Supreme Court, held that the provision as to rates in that ordinance 
could not properly be considered as part of the contract, but 
rather as an exercise of the legislative power conferred upon the 
city, without any agreement that such power would not be ex- 
ercised again during thirty years. So interpreted, the Rogers 
Park ordinance was in the form authorized by the legislature, and 
did not prevent the operation of the subsequent legislative regula- 
tion of rates by the city of Chicago. 

It is submitted that the decision in this case might well be 
rested upon the ground suggested in connection with the cases 
already considered. Whether expressly authorized to regulate 
rates or not, the village of Rogers Park could certainly enter into 
the kind of contract actually made in this case,— an agreement 
fixing the maximum rates to be charged by the other party to the 
contract in consideration of the grant by the village of a right to 
use the public streets. Such an agreement, in the absence of a 
power in the village, as is held in this case, to contract away 
legislative control over rates, could not fairly be interpreted as 
having any other effect than to bind the water company not to 
charge more than the maximum rates named. The contract 
would therefore be subject to a subsequent exercise of the legisla- 
tive power of the municipality reducing rates. 

The view suggested would avoid the necessity of holding the 
rate provision included in the accepted ordinance a legislative 
enactment. And certainly, irrespective of the difficulty as to the 
intention of the parties, there are serious objections to holding 
such provisions contained in contracts acts of legislation. The 
provision has reference to the rates to be charged by the party to 


1 Freeport Water Co. v. Freeport, 180 U.S. 587. 
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the contract only, and if that party is bound, not because he has 
agreed to the provision, but because it is a law of the state, then 
certainly in many cases he might raise the objection that as legis- 
lation it is bad because special. 

And now as to the situation of the municipal corporation. itself. 
Suppose the municipality, in addition to being authorized to 
supply itself with water or gas is authorized to legislate upon the 
subject of rates charged by water or gas companies. Does that 
power to legislate in any way alter the effect of an agreement by a 
water or gas company to supply the municipal corporation at cer- 
tain named rates? In this connection the important case for con- 
sideration is that of Freeport Water Co. v. Freeport City.! 

In 1872 two statutes went into force in Illinois which conferred 
powers upon municipal corporations with reference to water 
supply. One, approved April 9, 1872, provided: ‘“ That in all 
cities and villages where waterworks may hereafter be constructed 
by an incorporated company, the city or village authorities in such 
cities and villages may contract with such incorporated company 
for a supply of water for public use, for a period not exceeding 
thirty years. Any such city or village, so contracting, may levy 
and collect a tax .. . to pay for the water so supplied.” The other 
statute, approved April 10, 1872, was the one already referred to 
in connection with the Rogers Park case, which, after providing 
that cities might construct waterworks, empowered city councils 
“to authorize any person or private corporation to construct and 
maintain the same at such rates as may be fixed by ordinance, 
and for a period not exceeding thirty years.” 

In 1882 the city of Freeport enacted an ordinance giving to 
Nathan Shelton or his assigns exclusive right for thirty years to 
supply the city and its citizens with water. Section 7 of the ordi- 
nance provided that Shelton should erect fire hydrants and the 
city pay an agreed annual rental for said hydrants “during the 
full term specified in this ordinance.” In 1891 a statute of Illinois 
empowered municipalities “to prescribe by ordinance maximum 
rates and charges for the supply of water furnished” by individuals 
or companies, and in 1896 the city of Freeport passed an ordi- 
nance which, amongst other things, reduced the annual rentals for 
fire hydrants to be paid to the Freeport Water Company, to whom 
Shelton’s rights had been assigned. The Water Company brought 


1 180 U.S. 587. 
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an action of assumpsit against the city for water furnished in 1896, 
and claimed that the ordinance of 1896 impaired the obligation of 
the contract of 1882. The U. S. Supreme Court, in affirming the 
judgment of the Illinois courts rendered against the contention of 
the water company, considered the statutes as “ certainly ambigu- 
ous” with respect to the power over rates granted to the city, and, 
resolving that ambiguity in favor of the public and leaning also 
toward agreement with the decision of the state court, held that 
the city of Freeport did not have power to make, as it attempted, 
an irrevocable contract for thirty years fixing the rates to be paid 
by the city for that period. 

We have here, then, a case in which it is held that a city, appar- 
ently having power to contract for a supply of water for a period 
of thirty years, yet has no power to agree upon the price it will 
pay for the water which the other party may supply to the city 
itself under the contract. The majority of the court, and the dis- 
senting judges as well,’ make no distinction whatever between the 
power of the city to make a contract agreeing to pay a certain 
price for water furnished to the city itself, and the power of the 
city, as was contended in the Rogers Park case, to bind itself by 
contract so that it may not during thirty years exercise its legis- 
lative power to reduce the rates charged to private consumers. 
Now admitting the correctness of the construction adopted by the 
court in the Rogers Park case, that the words “ at such rates as 
may be fixed by ordinance ” contained in the statute of April 10, 
1872, gave to the city authority to regulate rates by the exercise 
of legislative power, and excluded the right of the city so to con- 
tract that it might not exercise that legislative power in the future, 
it by no means follows that the city did not have power to agree 
to pay a certain price for water to be furnished to the municipal 
corporation itself during a period of thirty years. Because, that 
is, the express power to regulate rates from time to time by legisla- 
tion deprived the city of the right to contract away that legislative 
control, it did not also and necessarily follow that the city might 
not make a separate contract binding itself to receive and pay an 
agreed price for water agreed to be furnished to it in a particular 
way for a definite period. The same question as to the power 
granted cities and villages by the Illinois statutes did not arise in 
the Rogers Park case that was presented in the Freeport case, 


1 See the dissenting opinion in the Rogers Park case. 
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though the court, majority and dissenting judges alike, apparently 
regarded it as the same. Inthe one case the question was as to 
the power of the city to obligate itself not to reduce the rates to be 
_ charged private consumers; in the other as to the power of the 
municipality to obligate itself to pay an agreed price for water fur- 
nished the municipality itself. The obligations of both contracts, 
if valid, would be protected from impairment by the Constitution — 
of the United States, but the obligations were not identical, and the 
question of the power to create them not the same. 

And now as to the power of the city to make the contract in 
question in the present case. The first thing to be noticed is the 
difference in the powers given by the statute of April 9 and that 
of April 10, 1872. The statute of April 9 gives municipalities 
power to contract with water companies’ that may then be already 
established, “for a supply of water for public use, for a period not 
exceeding thirty years.” This clearly gives to cities and villages 
power to make a contract which shall bind the water company 
to furnish and the municipality to receive water for a period of 
thirty years. No express power to agree to pay for what the city 
was thus authorized to contract for could be required, and the stat- 
ute makes no mention of any particular method of fixing the price. 
If the question in this case arose under this statute, dealing as it 
does merely with contracts made by the city for a supply of water 
to the municipality itself, there could hardly be any doubt of the 
power of the city to agree upon the price to be paid for the water 
furnished. But the statute of April 10, as is pointed out in the 
dissenting opinion, had reference to a different situation, and con- 
templated the establishment of a water system in cities and vil- 
lages where none then existed, and evidently had in mind the 
needs of the inhabitants as well as of the municipal corpora- 
tion. It was with reference to such a situation that the contract 
in question was made, and the case is decided finally upon the 
construction of the statute of April 10. That statute, in addition 
to authorizing municipalities to construct waterworks on their own 
account, gave them power “to authorize any person or private 
corporation to construct and maintain the same at such rates as 
may be fixed by ordinance, and for a period not exceeding thirty 


1 In the Freeport case the contract was not made directly with the water company, 
but through an individual who assigned to the company. In the Danville case (180 
U.S. 619), the decision of which was controlled by the decision in the aoe case, 
the contract was made directly with the company. 
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years.” Now this statute does not in terms say anything about the 
right of the city by contract to bind itself to receive water for a 
period of thirty years; it merely gives to the city power to grant 
to a person or private corporation a right fo construct and maintain 
waterworks for a period of thirty years, and a power to fix rates, as 
the court holds, by legislative ordinances. As regards contracting 
for a supply of water to meet its own requirements, this statute, so 
far as any express power is concerned, leaves the city where it was 
before. That is to say, whether the city might contract, with the 
person or corporation proposing to construct end maintain water- 
works, for a supply of water to the city itself for a period of thirty 
years, was not determined by any of the express powers contained 
in the act of April 10. 

Now there can be no doubt that an individual might, if he 
chose, contract for a supply of water for thirty years at an agreed 
price. He could not lawfully be deprived of his freedom to make 
such a contract.! Whether a municipality might make a similar 
contract to supply its own needs would depend upon its granted 
powers, and in the Freeport Water Company case the court holds 
that the city, whether or not it had power to bind itself to receive a 
definite supply of water for thirty years, at any rate had no power 
to agree to pay a fixed price for its supply for that period. The 
decision in this case, then, must mean that where a city, as is held 
in this and the Rogers Park case, has been granted legislative 
power, by means of which it may regulate the rates to be charged 
by a person or corporation proposing to construct and maintain 
waterworks, it may not enter into a contract binding itself to 
receive water from that person or corporation at an agreed price 
for a period of thirty years, and thereby deprive itself of the 
advantage of such subsequent legislative regulations of rates as 
the city council may itself enact under its delegated powers. In 
that case the only agreement as to rates which could be included 
in the ordinance granting the franchise would be an agreement 
fixing maximum rates to be charged by the company to the city 
and its various departments, as well as to private consumers. 
Such a provision, if accepted by the company, would be subject 
to further reduction by the legislative power delegated to the city 


1 Where the company is allowed to charge only such rates as may be fixed by the 
municipality, the validity of private contracts for a different rate would be another 
matter. See Osborne v. San Diego Land & Town Co., 178 U. S. 22 (the head-note is 
inaccurate), and San Diego Flume Co. v. Souther, go Fed. Rep. 164, 104 Fed. Rep. 706. 
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council, as was held in the Ohio case to which reference has 
already been made.! The curious thing is that if the city of 
Freeport had waited until the Freeport Water Company had be- 
come established, it might then, under the authority given by the 
act of April 9, have contracted “for a supply of water for public 
use for a period not exceeding thirty years,” and that statute in no 
way indicates that the price to be paid could be such only as 
might be fixed by the legislative power of the city. That statute 
dealt specifically with the kind of contract made in the Freeport 
case, and if the city had authority in contracting for its own wants 
to anticipate the actual establishment of the corporation, and con- 
tract at the same time that it granted the franchise to operate, 
then the statute of April 9 would seem to indicate the kind of 
contract that might be made. 

We may sum up, then, as follows. Where a city has been 
delegated authority to fix rates by ordinance, that may mean 
authority to fix rates by legislative enactment, and may exclude 
the power to contract away such legislative control. That is the 
Rogers Park Water Company case. The power to fix rates by ordi- 
nance may also be construed in some cases to mean that the city, 
in providing for its own needs, may not enter into an agreement 
which, if valid, would prevent it from taking advantage of subse- 
quent legislative regulations of rate by the city council. The city, 
that is, being authorized to supply its own wants at such rates as 
may be fixed by legislative action of the city council, may not 
by contract deprive itself of the advantage of rates so fixed. That 
is the Freeport Water Company case. 


III. 


The decision in the Rogers Park case has shown that express 
authority granted to a city to fix rates by legislative enactment 
may be considered as excluding the power to bind by contract 
that right of legislative control. Now suppose the city is ex- 
pressly directed by the legislature to fix rates by contract. What, 
then, will be the effect of a contract so made? 

In the case of Detroit v. Detroit Citizens Street Railroad Co.,? 
recently decided by the United States Supreme Court, it appears 
that by the street railway act of Michigan, passed in 1867, under 


1 Zanesville v. Gaslight Co., 47 Oh. St. 1, 31. 2 184 U. S. 368. 
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which some of the companies owned by the appellee were organ- 
ized, it was provided that the rate of fare “ shall be established by 
agreement between such company and the corporate authorities of 
the city or village where the road is located, and shall not be 
increased without consent of such authorities.” The ordinances 
of the city of Detroit, which were accepted by these companies, 
provided that the fare for any route named should not exceed five 
cents. The bill in the present case was filed by the railway com- 
pany to restrain the enforcement of subsequent ordinances of the 
city of Detroit, passed in 1899, reducing the rates of fare below 
five cents for any one route, and providing for transfers from one 
route to another upon the payment of a single fare of five cents. 
The court held that the accepted ordinances constituted contracts 
between the railway companies and the city, and that the provision 
as to rates was an agreement by which the companies were 
bound to charge not more than five cents for the routes named, 
and were given the right, so far as any legislative power of the 
city to regulate rates was concerned, to charge at least that 
amount. The ordinance of 1899, therefore, impaired those 
contracts. 

Unfortunately it is not stated in the opinion when the power to 
legislate upon the subject of rates was delegated to the city of 
Detroit.1_ That the city had such power in 1899 must be assumed. 
Otherwise there was no law impairing the obligation of contracts, 
and no federal question to be considered.2 But it is not clear 
whether the court took the view that the city had this power to 
legislate at the time these contracts were made, or was delegated 
such power subsequently. The reference in Mr. Justice Peckham’s 
statement of the case to the city’s charter of 1883, which gave to 
the city a general power of control and regulation over the streets, 
may indicate that the court considered the power to legislate was 
given then, perhaps, for the first time. That was after the con- 
tracts were made. Moreover, Mr. Justice Peckham in delivering 
the opinion says: “It is plain the legislature regarded the fixing 
of the rate of fare over these street railways as a subject for agree- 
ment between the parties, and not as an exercise of a govern- 
mental function of a legislative character by the city authorities 


1 A similar ambiguity appears in the case of Cleveland City Railway Co. v. City of 
Cleveland, 94 Fed. Rep. 385. 

2 People’s Gaslight & Coke Co. v. City of Chicago, 114 Fed. Rep. 384, 388. And 
compare Old Colony Trust Co. 7. City of Atlanta, 83 Fed. Rep. 39. 
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under a delegated power from the legislature. It was made 
matter of agreement by the express command of the legislature.” . 
This may mean, however, not that the city did not at the time the 
contracts were made have a general power to legislate upon the 
subject of rates, but that it was directed to contract and not to 
legislate in this particular case. Having already, that is, a gen- 
eral power to regulate rates, it may be the court intended to hold 
that in this instance the city was expressly authorized to limit 
that power by contract; that it did, by the contracts as made, 
agree not to exercise that legislative power so as to reduce the 
rates of fare below the maximum named, and that the ordinance 
of 1899 was therefore an impairment of the obligations of those 
contracts. 

Viewed in this way, the case would be similar to that of Los 
Angeles v. Los Angeles City Water Co.! In that case it appeared 
that the municipality possessed the power “ to provide for supply- 
ing the city with water.” It seems to have been conceded that 
this gave the city a right to regulate rates. In that situation the 
municipality, in 1868, leased to the assignors of the Los Angeles 
Water Company its system of waterworks for a term of thirty years, 
and granted a right to use the streets of the city for the purpose 
of operating the plant. The contract provided also “that the 
mayor and common council of said city shall have, and do reserve 
the right to regulate the water rates charged by the said parties of 
the second part, or their assignees, provided that they shall not so 
reduce such water rates or so fix the price thereof as to be less than 
those now charged by the parties of the second part for water.” 
Suit was brought by the Water Company to annul an ordinance 
passed by the city of Los Angeles in 1897 on the ground that it 
fixed rates at figures below those agreed upon in the contract of 
1868. The ordinance was passed in pursuance of the California 
constitution of 1879, giving authority to cities to regulate water 
rates from year to year. Counsel for the city, admitting that the 
municipality in 1868 had a general power to regulate water rates, 
appear to have contended that the contract of 1868 had no refer- 
ence to that power, and that the agreement that the city would 
not reduce rates below a certain figure did not bind its legislative 
power at all, but merely the municipality in its capacity of lessor 
and landlord. The court denied this contention, holding that the 


1177 U.S. 558. 
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contract was intended to bind the legislative power of the state as 
exercised by the city, that the question of the power of the city 
so to contract was closed by an act of the legislature in 1870 
ratifying the contract, and that therefore the contract of 1868 was 
impaired by the subsequent legislation. 

It is clear that if the city of Los Angeles did not possess a 
legislative power over water rates in 1868, then the contract 
reservation to the city of the right to regulate rates, provided they 
were not reduced below the figures named, could have merely the 
force of an ordinary contract provision as between lessor and 
lessee; but conceding the existence of the power to regulate rates, 
the contract was open to the construction placed upon it by the 
court, so that the power reserved was a power to legislate, and the 
power to reduce rates agreed not to be exercised beyond a certain 
point was a legislative power. 

The contracts, therefore, in the Detroit Street Railway case and 
in the Los Angeles Water Company case have the same result, al- 
though in the one case there was merely the fixing of a maximum 
rate which the company was not to exceed, while in the other there 
was an express agreement by the city not to reduce rates below a 
certain point. Evidently the contract obligation that is protected 
from impairment is in both cases the same. Whether we say that 
the company has a right to charge private consumers up to the 
maximum, or that the city may not reduce the rates to private 
consumers below a certain point, in both cases we refer to an obli- 
gation imposed directly upon the city. If we say that the Detroit 
Street Railway Company has the right to charge passengers at least 
five cents, we do not mean that individual passengers have obligated 
themselves by contract to pay that fare, but that the city has 
agreed that, so far as its power to regulate rates is concerned, that 
power shall not be exercised to reduce rates below five cents. The 
only right affecting the company’s charge to individuals which the 
city can grant to the company is a right to be free from the inter- 
ference of the legislative power of the city. The municipality, 
when given authority, may contract to receive so much water or 
gas and pay so much for it, but it cannot agree how much indi- 
vidual citizens will take or how much they will contract to pay. 
That kind of agreement the individuals must make for themselves. 
The agreement, therefore, in the Detroit Street Railway case, 
which, as interpreted by the court, creates an obligation which 
would be impaired by a reduction of rates, must be similar to the 
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agreement contained in the Los Angeles Water Company case, and 
forbids an exercise of legislative power by the city, reducing rates 
below the amount named. 

The further question then occurs, whether this result could 
properly be reached in the Detroit Street Railway case unless the 
city of Detroit, at the time the contracts in question were made, 
possessed power to legislate upon the subject of rates of fare? As 
we have already learned from the Rogers Park case, a power dele- 
gated to the city to regulate rates by legislation may not include 
a power to contract with reference thereto, and it may well appear 
strange, therefore, that a municipality could make a valid contract 
agreeing not to exercise such a legislative power even before any 
right to regulate rates had been delegated to it. On the other 
hand, the legislature, in directing that the matter of rates should 
be determined by agreement between the city and the company, 
may have intended that the company should secure a definite con- 
tract which could not later be modified by any action of the city 
at least. In that case, however, a clear expression of intention 
might well be required, and if the city at the time possessed no 
legislative power to regulate rates, it would be going far, certainly, 
to construe a legislative direction to the municipality to agree 
upon rates as conferring a power to contract away a right to 
regulate rates not yet granted to the city. 

In case the city of Detroit, at the time it made these railway 
contracts, did not possess power to regulate rates of fare, one other 
explanation of the decision might be suggested. The court may 
have considered the “ command” of the legislature contained in 
the Railway Act, to fix the rates of fare by contract, as authoriz- 
ing the city, acting as representative of the state, to make a con- 
tract which should bind the power of the state over rates as 
possessed by the state legislature. Then when the legislature, in 
1883, impliedly authorized the city to regulate rates, the city 
acquired that power to legislate coupled with the limitations 
contained in the previous contracts. There would appear to be 
no reason why the legislature might not authorize a city, which 
itself possessed no power to legislate upon the subject of rates, 
to make a bargain with respect to the future exercise of such 
legislative power by the legislature. But it is more than doubtful 
if the court in the Detroit Street Railway case can be regarded 
as so interpreting the contracts there in question. The statement 


in the opinion, “The legislature has not attempted to interfere 
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with the rights of the street railway companies in Detroit, and 
hence the extent of its power so to do is not involved in this 
case,” would appear sufficient to negative any suggestion that 
the court proceeded upon a theory which would necessarily re- 
quire a holding that the power of the legislature to regulate rates 
was bound. 

Might it not well be, it is submitted, that the contracts that 
the Michigan legislature authorized and expected the cities and 
villages to make, were exactly the kind of agreements actually 
made by the city of Detroit in these cases, — agreements fixing the 
maximum rate which the companies should charge in considera- 
tion of the right to use the streets? And might not that agree- 
ment be considered as made subject to, and not with the idea of 
limiting, the legislative power of the state reasonably to regulate 
the charges of public service corporations? Then the only ques- 
tion for determination in the present case would be whether the 
city had at any time been delegated legislative power over the 
subject of rates, and had properly exercised that power by 
the ordinance of 1899.1. Even under the direction in the Railway 
Act that the rates should be fixed by agreement with the city, 
might not the city obtain for itself the most favorable agreement 
possible, and should the rule of construction applied to the inter- 
pretation of the ordinances be more unfavorable to the city in this 
case than in the Rogers Park case? 

In conclusion, it may be well to notice two questions which have 
been suggested from time to time during the previous discussion, 


1 In People’s Gaslight & Coke Co. v. City of Chicago, just decided by Judge Gross- 
cup in the United States Circuit Court, seventh circuit (National Corporation Reporter, 
July 31, 1902), it appears that the Gas Company filed a bill to enjoin the enforcement 
of an ordinance of the city of Chicago, fixing the price of gas at seventy-five cents a 
thousand feet, on the ground that the ordinance impaired a contract between the state 
and the company. The Gas Consolidation Act of 1897, under which the present com- 
pany operates, contains the following provision: “ Such corporation shall not increase 
the price charged by it for gas of the quality furnished to consumers during any part 
of the year immediately preceding such purchase or lease or such consolidation or 
merger.” It was contended that this gave the company a contract right to charge a 
price at least as high as that for the “ year immediately preceding,” which was not less 
than one dollar per thousand feet, and that the city could not by legislation reduce 
that price. The court held that the legislature did not undertake to agree upon an un- 
alterable rate, but merely named a rate beyond which the company should not go, and 
that the case was therefore unlike the Detroit Street Railway case. It would appear, 
therefore, that the mere possession of a power to regulate rates and a power to contract 
will not render a contract provision fixing maximum rates an agreement that the legis- 
lative power shall not be again exercised to reduce those rates. 
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but which have not yet come to an express decision. The agree- 
ment in the Los Angeles case was that the municipality would not 
reduce rates below a certain point. The contract by its terms 
bound the city only. Did that mean that the legislative power of 
the state, only as delegated to and exercised by the city, should 
not be employed to reduce rates, and that the power of the state 
legislature was in no way bound? The Supreme Court in that 
case referred to the objection of counsel that the city had no power 
to bind the state, and held it as settled that the state might author- 
ize the city so to bind it, and that the city was so authorized in 
that case. It is not clear, however, in just what respect, if at all, 
the court was there intending to hold the state bound. In the 
opinion of the Circuit Court in the same case! we find this 
language used : 


“The parties manifestly intended by the clause now under consideration 
that the lessees should have a right to the minimum rates prescribed, namely, 
the rates that were then charged ; and, if the city was authorized to make 
such an agreement, neither it nor the legislature of the state could thereafter 
lawfully reduce the rates below the minimum so agreed upon.” 


This, once more, would appear to be confusing the contract 
obligation not to legislate with the obligation of the city or an 
individual to pay a certain price agreed upon. The valid obliga- 
tion of the city or individual to pay the agreed price would be 
protected from subsequent legislative regulation of either state 
legislature or city council. But the question here is as to the 
promise of the city not to reduce rates charged private consumers, 
and whether the subsequent regulation of rates by the state legis- 
lature would in any way impair the obligation of that contract. In 
this connection the language already quoted from the last case on 
this subject decided by the Supreme Court, the Detroit Street 
Railway case, is significant. The court in that case, although 
holding that an attempted reduction of rates by the city would 
impair the obligation of the earlier contracts, expressly refrained 
from giving any opinion as to the power of the legislature to alter 
the rates. It may be safe to conclude, therefore, that, although 
the legislature might authorize the city to bind the legislature as 
well as the city council, yet the authority given, or the contract 
actually made by the city, might be such as would bind the city 


? 88 Fed. Rep. 720, 729. 
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only and leave the power of the state legislature to regulate rates 
free. 

One further point may finally be noticed with reference to the 
necessity of distinguishing between a contract by a city to pay an 
agreed price for some commodity furnished to the municipality 
itself, and a contract by a city with reference to the exercise of its 
legislative power over rates. When the city or an individual citi- 
zen has made a valid contract agreeing to pay a definite price for 
water or gas to be furnished such city or individual, all question of 
the reasonableness of the price so agreed upon is closed between 
the parties during the period of the contract. But when the city, 
in its contract with the company, undertakes to name the rates 
which the company may charge private consumers, or agrees not 
to reduce those rates by legislation, are private consumers pre- 
vented during the term of that contract from questioning the 
reasonableness of the rates charged them? 

In the case of Santa Ana Water Co. v. Town of San Buenaven- 
tura! it appears that in 1869 the town authorities made a contract 
with certain parties providing for a supply of water for the town 
and its inhabitants, granting a right to use the streets of the town, 
and providing also that such parties “shall have the unrestrained 
right to establish such rates for the supply of water to private per- 
sons as they may deem expedient, provided that such rates be 
general.” An ordinance of the town passed in 1892, fixing the 
rates to be charged to the inhabitants, was held an impairment of 
the obligation of the contract. So far, that is, as the city’s legisla- 
tive power was concerned, the Water Company had a right to fix 
its own rates. It was no longer for the city to say what was 
reasonable. Whether the rates charged by the company were 
reasonable or unreasonable, the legislative power of the city was 
bound by the contract not to interfere. But did that mean that 
the individual citizens themselves might not appeal to the courts 
if the rates were in fact unreasonable, and that the courts could 
not consider the question of reasonableness? 

If it be true, as was stated by Mr. Justice Brewer in Reagan v. 
Farmers’ Loan & Trust Co.,? that the province of the courts to in- 
quire as to the reasonableness of rates is not altered because the 
legislature has prescribed the rates, then the existence of a con- 
tract binding the legislature or city council not to reduce rates - 


1 56 Fed. Rep. 339. 2 154 U. S. 362. 
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below a certain point would not limit the jurisdiction of the courts 
to inquire as to the reasonableness of the rates charged individuals. 
If the jurisdiction of the courts, however, in the protection of citi- 
zens against unreasonable charges, is limited to those cases in 
which the legislative power of the state has not been exercised, or 
has been exercised improperly, then the right of the courts to 
interfere, in a case where a city has agreed that the rates shall not 
be reduced below a certain point, would be more questionable. 


Herbert Pope. 


CHICAGO. 
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LEGITIMACY AND MARRIAGE. 


CHILD’S relation to his parents may be regarded from the 

standpoint of morality or from the standpoint of law. He is 
a member of a family, physically connected with his father and 
mother, and the respective rights and duties of parent and child 
are a matter of elementary morality. If the parent’s duty to care 
for his offspring has been fully recognized only within a compara- 
tively recent past, the duties of parents have always been urged 
by natural affection, and the liberty to refuse to assume paternal 
obligations, found in some early systems of law, has long since 
disappeared. But the child and his parents are members of an 
organized community, and their respective rights and duties, aris- 
ing from their position in that community, are regulated by law, 
which for reasons of its own has limited natural rights, requiring 
for the legal recognition and enforcement of those rights certain 
conditions precedent. And it has also created rights not derived 
from the simpler ideas of natural rights, but finding their justifica- 
tion in the necessities of a complex society. It has even made it 
possible for mutual rights and duties to arise between persons not 
related as parent and child, identical with those founded upon a 
natural relation. There is, accordingly, a clearly marked distinc- 
tion between what might be called a child’s natural or moral rights 
and his legal rights. It is in connection with the latter class of 
rights that the notion of legitimacy arises, a notion entirely distinct 
from the notion of paternity and filiation, however closely it may 
be connected with it. 

The principal legal difference between a legitimate and an ille- 
gitimate child is that, in general, only the former is capable of 
inheriting either from an intestate father or through a father de- 
ceased. He cannot inherit name, titles, or honors from or through 
his father. For all purposes of inheritance he is a filius nullius. 
If, therefore, his father leaves legacies to each of his children 
merely describing them as such, and does not specially describe | 
the bastard, the latter would not receive it under the designation 
“child,” even though the parentage was well known and acknowl- 
edged by the father. Other disabilities which have been recog- 
nized by law are less fundamental and have not been due to any 
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profound legal principle, but rather to the disrepute of bastardy. 
But though a bastard is, in general, a filius nullius in respect to 
inheritance, he is not a fi/ius mullius in every respect. For he has 
a right of support, or alimentation, from his natural father; and 
although in modern systems of law a new reason for. the enforce- 
ment of this right has been found in the prevention of the bas- 
tard's becoming a public charge, the principle underlying this 
right has long been recognized.!_ Again, illegitimate children them- 
selves may have very different powers and capacities in both Civil 
and Canon Law, according to the relation of their parents to each 
other. If born of incest or adultery, they do not have the rights 
as to legitimation which would have been theirs if they had been 
born of fornicatio simplex. If their mother is a concubina in domo re- 
tenta, they might be regarded as in a still more favorable position.” 
The contradiction in the law whereby an illegitimate child may be 
a filius nullius in some respects, and not a fi/ivs nullius in other 
respects, raises the question as to the historical origin of the 
distinction between legitimacy and illegitimacy. The question 
appears the more important when it is recalled that the difference 
between a bastard and a lawful issue is due, in general, to the exist- 
ence of a marriage between the latter’s parents. What is there in 
marriage to give rights to offspring which otherwise would not 
have been theirs? The exceptions to the rule requiring marriage 
only render the question more interesting. 

The traditional explanation ? of the familiar rule concerning legit- 
imacy, pater est quem nuptie demonstrant, is, that since it is 
necessary that the heir should be one whose right could be ascer- 
tained, therefore marriage, an act capable of proof, could be relied 
upon as determining the heir. But this rule, which has passed 
into probably all modern systems of jurisprudence, merely raises 
a presumption, according to the Civil Law, only if the child was 
born at least six months after the marriage was contracted ° and 
not more than ten months after its dissolution.6 Even within these 
limits there was no conclusive presumption, for proof to the 


1 Cf. Hostiensis, Summa aurea, Basiliz, 1572, p. 1096, ad X. gui filii sint legitimi, 
4,17; Panormitanus, Commentaria super libros Decretalium, Lugduni, 1555, IV. 40 b. 
ad c. 6, X. 4, 17. 

2 Panormitanus, l. c. 

_ § E£. g. Nov. 89,1, 1. Cf Puchta, Pandecten, § 41. 

4 D. 2, 4, 5- 

5 D. 1, 5,12; 38, 16, 3, 12. 

6 D. 38, 16, 3, 11; C. 6, 29, 4. 
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contrary was not excluded.! All this passed into the Canon Law: 
and has been widely accepted. Even the extravagant extension 
which the rule obtained in England in the Common Law has been 
abandoned in favor of a position similar to that in the Civil Law. 
It would appear then that paternity and filiation was the essential 
point, and that marriage was evidence, though by no means 
conclusive, of paternity. 

But not so. For, although in the case of children born of a 
lawful concubine,’ /iberi naturales, as distinguished from spurii, 
adulterini, vulgo quesiti, etc., paternity could be proved, and in 
course of time such children, just because paternity and filiation 
was certain, obtained some limited advantages in respect to ali- 
mentation and succession, they were, nevertheless, illegitimate be- 
cause there was no marriage. But if, as was the rule from the 
time of Constantine,‘ the parents subsequently married each other, 
with certain specified formalities designed to facilitate proof, the 
liberi naturales became liberi legitimi, and this result evidently 
depended upon a certainty of paternity in the case of concubinage 
equal to that in the case of marriage. It follows that marriage 
was much more than a means of ascertaining paternity; there was 
something attaching to the notion of marriage which was regarded 
as the basis of this very different notion,—legitimacy. The in- 
quiry is thus thrown back to a period in which the notions of mar- 
riage and of legitimacy were more closely connected and in which 
the family constitution was more clearly defined. 

In the Civil Law a child inherited from his intestate father, not 
because he was related to him by blood, but because he was a 
jiliusfamilias or in the potestas of a paterfamilias at the time of 
the latter’s death. If he ceased to be zm potestate, z. e. ceased to 
be a filiusfamilias, and this might happen in case of a change 
of status or capitis diminutio, e. g. by emancipation, he lost his 
rights of succession.6 He might by a legal transaction even be- 
come a filiusfamilias in another family than that into which he 


1D. 1, 6, 6; 25, 3, 1,14; of D. 22, 3, 29; 48, 5, 12, 9. 

2 Cf. X. gui filii sint legitimi, 4, 17, and the comment of Hostiensis, of. cit. ; Du- 
randus, Speculum Juris, Francofurti, 1592, III. 446; and Panormitanus, of. cit, espe- 
cially, ad c. 2, eod. tit. IV. 38, b. 

8 D. 25,7; C. 5, 26; 5, 27. 

* C. 5,27, 5- 

5 D. 4, 5, 3,1. In the later law (A. D. 502), however, by an emancipatio Anastasiana 
his rights of succession might be retained. C. 6, 58,11. But this was after the law 
had long since undergone a transformation in respect to succession. 
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had been born.’ Marriage was merely the condition on which 
children begotten by a paterfamilias were in his patria potesia;, 
and it had this in common with adoption or arrogation, that it 
was a means of acquiring, at least in early law, a sort of ownership. 
in the early marriage, the wife passed into the manus of her hus- 
band, and it would appear that her children would be born into 
the same manus or potestas.” The filiusfamilias, not begotten but 
acquired by adoption or arrogation, came into the patria potestas 
by a ceremony strikingly similar to one form of marriage, — 
coemptio. It was a conveyance per @s et Libram. But the founda- 
tion of legitimacy is not to be found in the relation of ownership 
in which the paterfamilias stood to his wife. For though the 
child of an anci//a, who was herself just as much 7m potestate as 
was a filia familias, belonged to her owner, because of his right 
in her, yet the child of an ancil//la was not a filiusfamilias even if 
begotten by the paterfamilias himself.6 Why should the children 
of one woman have ‘privileges as to succession denied the children 
of another woman placed in a similar relation of dependence, al- 
though the father of all the children might be the same person? 
Why should marriage make such a distinction? 

The legal rights of the /i/iusfamilias are not to be derived 
from the manus or patria potestas, however closely they may be 
connected in Roman law of the historical period, but from the 
primitive constitution of the family, z. e. of a time anterior to the 
application to domestic relations of terms and notions derived 
from a developed law of property. That constitution was that of 
a quasi-religious corporation in which the ancestral rites were 
perpetuated and offerings made to the manes. That such a con- 
stitution of the family, resting not upon legal conceptions but 
upon non-juristic ideas, had been developed very early in the 
Latin race is one of the surest conclusions of comparative juris- 
prudence. Identical conceptions are found in Rome, Greece, and 


1D: 1,7, %- 

2 From the terms emancipatio, mancipium, etc., it is evident that manus had been 
once applied to other relations than marriage, covering, in fact, different cases of 
ownership. Further the manus in the case of the marriage of a filiusfamilias belonged 
to his paterfamilias, and in the case of a dissolution of a marriage by divorce, the 
manus remained with the former husband until it was conveyed to some one else. Cf 
Gai., Inst. i. 137, a. 

3 Gai., i. 134. For the conveyance with brass ani balances, see Gat., i. 119 f. 

4 Gai., i. 52, 125; the wife ix manu was in aco filia, Gai. iii. 3. 

§ D.1, 5 24; J. 1,33 1,8. 
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India. In all three lands the succession to property is joined with 
the perpetuation of the domestic religion. According to Hindu 
law, “ He who inherits the wealth, presents the funeral oblations.” ! 
According to Roman conceptions, succession to property and the 
worship of a family ought to be inseparable, and the care of the 
sacrifices always fall upon him who receives the inheritance.? In 
Greece the same idea appears, inheritance and the duty of 
offering the sacrifices are inseparable. Marriage, as the act by 
which the family is founded, is not to provide an heir to property 
or titles, but one who can carry on the domestic religion. Be- 
cause the wife has been associated with her husband in the sacred 
rites of the household, and was religiously taken ® to perpetuate the 
religious corporation, her children have a part in the worship and 
are heirs. But it is not because she has come into the possession 
of her husband that her children are capable of carrying on the 
sacra, but because of her indissoluble association with her hus- 
band in the sacra,’ because in Roman phrase there has been 
divini et humani juris communicatio® Even should the husband 
be unable to beget children, he need not despair of a successor 
to his rights and duties. A son might be begotten for him upon 
his wife by a kinsman appointed for that purpose.® Such a son 
begotten upon the wife ranked highest among the various sub- 
stitutes for a child begotten by the husband upon his wife. He 
was capable of inheriting the property and offering the sacrifices 
to the manes. Even if the husband should die without having 
made provision for a successor, or should have been so long 
absent that his death seemed probable, the wife might bear him 
an heir by a near kinsman. The tie common to such cases is the 
wife’s participation in the rites of the family.!! This method of 


1 Institutions of Vishnu, ed. Julius Jolly, Sacred Books of the East, xv. 40; Baud- 
hayana Dharmasastra, ed. Georg Biihler, sid. ii. 2, 3, 18; Vasishtha Dharmasastra, 
ed. Georg Biihler, ibid. xvii. 23 ; Manu, ed. Georg Biihler, zdid. ix. 186. 

2 Cicero, De legibus, ii. 19, 66. 

8 Fustel de Coulange, La cité antique, Bk. ii. ch. 7, § 1. 

4 Cf. Vasishtha, xvii. 1-5, with quotations and references. 

5 Apastamba’s Aphorisms on the Sacred Law, ed. Georg Biihler, S. B. of the E., 
ii. 6, 14, 17; ii. 5, 11, 13 ff. ; Gautama’s Institutes, ed. Georg Biihler, sid. v. 7. 

6 Cf Vasishtha, xvii. 72 ff. 

7 Of. Apastamba, ii. 5, 11, 12-14; Manu, v. 167 f. 

8 D. 23, 2, 1. 

9 Gautama, xviii. 11 ; xxviii. 32; Vasishtha, xvii. 14; Vishnu, xv. 3; etc. 

10 Gautama, xviii. 4, 15 ; xxviii. 22 f. ; Vasishtha, xvii. 56 ff. ; Manu, ix. 144 ff., 190; etc. 
ll The levirate marriage among the Hebrews presents many difficulties. As it 
appears in the Old Testament it is connected primarily with the right of succession. 
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providing for the succession does not appear in Roman Law, nor 
do various other Hindu substitutes for natural issue, ¢. g. the 
appointed daughter whose son should be regarded as the child of 
his maternal grandfather, which as well as the appointed wife or 
widow survived in Greece.!. Adoption, however, which appeared 
in all Hindu codes, became in Roman Law the only method of 
supplying the need of some one to continue the family sacra, and 
the adopted son obtained more important rights in Rome than in 
India, becoming in every respect a filiusfamilias. But the pur- 
pose of the adoption was to provide a substitute for, and not a 
rival to, the son begotten by the paterfamilias upon his wife.? 
For in Cicero’s time it was still contrary to the immemorial law of 
adoption to adopt a son when there was already a filiusfamilias.® 
In the Roman Law traces may still be found of a primitive 
notion that the capacity of the son to perform sacrifices depended 
upon the nature of the marriage rites by which his parents had 
been united. In the Hindu law‘ the different kinds of marriage 
rites had determined the abilities of the sons to benefit the deceased 
ancestors. Some could save more than others, the highest saving 
ten ancestors, ten descendants, and himself.° These rites were 
regarded as appropriate to different classes, and in the case of the 
lowest classes the very inferior rites conferred only a minimum of 
religious capacity upon the children born of the marriage. With 
this condition of the Hindu law should be compared the early 
Roman marriage by confarreatio, at one time the only rite whereby 
justia nuptie could be contracted, the other rites apparently 
having disappeared. The plebeians to whom confarreate mar- 
riages were not open, could have no family sacra ® and therefore 
no real marriage, juste nuptie, or family. Even as late as the 
Empire sacerdotal capacity, at least in the case of the Flamen 
Dialis, depended upon birth in confarreate marriage.’ 


It is a means of retaining the family portion in the same tribe and family. But it may 
well be based upon some notion similar to that of the Aryan institution. The Hebrew 
of the Old Testament, however, laid stress upon paternity rather than upon birth in 
lawful marriage. Cf Benziger, Hebraische Archeologie, p. 135. 

1 Cf. Xenophon, De repub. Laced., c. 1 ; Plutarch, Solon, c. 20. 
2 Gai, i. 103. 

8 Cicero, De domo sua, c. 13. 

4 Cf Gautama, iv. 15, 6 ff.; Apastamba, ii. 5,11, 17 ff.; Manu, iii. 23 ff. 

5 Gautama, iv. 29 ff. ; o£ Apastamba, ii. 5, 12, 4; Baudhayana, i. 11, 21, i. 

6 Cf. Livy, iv. 2. 
™ Cf. Tacitus, Ann., iv. 16; Gai., i. 136. 
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To sum the matter up, the general conception of marriage, its 
purpose and its effects, common to early Hindu, Greek, and 
Roman law, was that brought out in the question which, until well 
into imperial times, the censor put on the occasion of a marriage: ! 
whether a wife was taken for the sake of begetting children; and 
by the conditions under which an adrogatio, or adoption of one 
who was himself a pater familias, could take place. For as the 
person adopted or arrogated necessarily forsook his own family 
sacra, his ancestors might suffer by his passing into another family 
and another worship, and to guard against such disastrous conse- 
quences, the pontiffs required full proof that there were still liv- 
ing brothers who might continue the sacrifices.2 This general 
conception of marriage, its purpose and effects, does not rest upon 
legal notions, but is itself the basis of the legal principle. It does 
not find its explanation in the law, but it explains the law of 
succession. 

A theory of marriage and legitimacy based upon the religious 
organization of the family, however well it might work in a large 
homogeneous population, was wholly unsuited to serve as the 
basis of law in a community made up of such different classes as 
were to be found from the first in Rome. The patricians alone 
had family sacra, and according to the primitive conception they 
alone had juste nuptig, and consequently they alone had legiti- 
mate children. The plebeians had neither,® and their family organ- 
ization was in the eyes of the patricians on that account notably 
defective. It is very probable that in the matter of marriage and 
legitimacy, as in the matters of property, the plebeians, who were 
long denied the employment of those legal forms which rendered 
family and property rights secure, had created, for themselves at 
least, a legal system which without the sanctions of law neverthe- 
less rendered family life possible and property rights and suc- 
cession to a certain extent respected. And a sort of marriage by 


1 Gell., iv. 3; Fest., s. v. gu@so; Sueton., Jul. Czs., 52; Val. Max., viii. 7,4. The 
same sentiment appeared in Greece: cf pseudo-Demosth. in Neaer., c. 122; Xenophon, 
Memor.,, ii. 2, 4; Plato, Legg., vi. p. 773. In allthe Hindu codes the same idea occurs 
repeatedly. They are full of minute directions as to the duties of the “householder ” 
in this respect; and the spiritual benefits to be derived from having sons and grand- 
sons who might continue the sacrifices are described in most extravagant terms. 

2 Gell., xv. 27, 3 Cf Savigny, Zeitschr. f. geschichtl. Rechtswissenschaft., ii. 
p. 401 ff. 

8 Cf. the contemptuous language of the patricians in opposition to the proposal of 
C. Canuleius, Livy, 1. c. 
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habit and repute may have originated among the plebeians at a 
time when they were shut out from the employment of legal forms, 
and even before the wsus' marriage was recognized and regulated 
by law. | 

To make juste nuptie possible for the plebeians, and conse- 
quently to give them legitimate children, 2. ¢. in potestate, another 
conception of marriage was substituted for that existing among the 
patricians, but with the same effect as that underlying the con- 
farreate marriage. That conception was ownership, and coemptio, 
or a sort of conveyance of property, in place of initiation was the 
form under which the plebeian, as soon as legal property rights 
were granted him, was able to establish a secure marriage relation 
and have his children im potestate and as his heirs. There were 
reasons in the nature of the patrician marriage itself for the sub- 
stitution of the legal notion of property for the religious notion as 
the basis of the family and rights resulting from the family. The 
husband’s authority over his wife, or the manus, was so closely 
akin to property right as to be readily expressed by the same 
term,? and the power which he exercised toward his children was 
at one time as complete as that over a slave.? When the plebeian 
obtained the right of acquiring property per @s et libram, he 
could apply the same method to the acquirement of a property 
right, manus, in his wife: his children born of her were necessarily 
in potestate. By an easy analogy they received the same rights, 
z. e.in regard to succession, that the children of the patricians 
enjoyed. At about the same time and for similar reasons marriage 
by usus obtained the same stability and produced the same effects. 
For according to the XII. Tables, plebeian as well as patrician 
acquired, after a year’s undisturbed possession,‘ the highest kind 
of ownership, Quiritarian, in movables. By this application to 
marriage of notions derived from the law of property, the con- 
farreate marriage was not disturbed. The legal, as distinguished 
from the religious results of marriage, were merely extended to 
unions hitherto without the law. These were juste nuptie which, 
according to the stereotyped phrase preserved by Modestinus, 
were a divini et humani juris communicatio, but were henceforth 
lacking in the jus divinum. 

A still further extension of the rights originally due to the 


1 Cf. Gai., i. 111. 2 See supra. 
8 Cf. Cicero, De domo sua, c. 29. * Cf Gai., i. 111; ii. 54; Cicero, Top. 4. 
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religious organization of the family began to appear in its earliest 
form almost at the same time as the plebeian forms of marriage by 
ccemptio and usus. This new form was connected with the wsus 
marriage, at first possibly with that form which preceded the 
legal definition of the term for the uwsucapio. If after the XII. 
Tables marriage by wsus required one year’s undisturbed posses- 
sion, or marital cohabitation, what was the relation during that 
year? What was the relation of child to father if born during 
that year? What would be the status of the parents and the 
children if that wsws was prevented by the interruption of the 
marital possession? Such questions must have arisen very early, 
for by the XII. Tables the interruption sufficient to prevent the 
acquirement of the manus by the husband was fixed at three 
consecutive nights.’ This provision of the decemviral code could 
hardly have been intended to encourage illicit unions. There 
were, it can be easily seen, several disadvantages connected with 
the manus. The wife wholly ceased to be a member of her 
father’s family. Her property as well as herself passed completely 
into her husband’s hands, or that of his paterfamilias. The 
authority of the husband was enormously increased and the con- 
tinuation of the union after it had become distasteful depended 
upon his will alone. A union in which the manus was not 
acquired because a year had not elapsed, or the wsus had been 
interrupted, was a sort of marriage still. It was neither stuprum 
nor concubinage. But for a long time, at least, the children born 
in it were not i potestate and consequently had not Quiritarian 
rights of succession.” 

A similar difficulty arose in connection with marriages between 
those who did not have the legal rights of Roman citizens and so 
could not employ even the forms of marriage based upon the legal 
notions of ownership and sale. Here there was no patria potestas, 
for that was a right peculiar to Roman citizens. In the same way 
there could be no manus, for that too was a jus proprium civinm 


1 Gai. i. 111; cf. Gell, iii. 2, 13. 

2 Cf. Karlowa, Die Formen der rémischen Ehe und Manus. Bonn, 1868, p. 71. 
The fofestas depended upon the juste nuptie. The latter in turn upon the connubium 
or right of intermarriage. Cf. Gai.,i. 56. It would therefore appear at first sight that 
connubium and not manus was the necessary condition of juste nuptie. It was the one 
essential in the later law, but this was only after the consensual marriage had become 
the customary form. It would be a serious error to apply the condition of the law in 
the time of Gaius, when manus had all but disappeared, to marriage under the early 
Republic. 
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Romanorum Again, the same difficulty would arise when a 
Roman citizen married a non-Roman, or a peregrine with whom 
there happened to be no right of intermarriage. Children born 
of such marriages could not be im potestate? although neither 
in this case nor in that of marriage between peregrines, nor in 
case of marriage between Romans without the acquirement of 
the manus, could they be regarded as vulgo quesiti or filit nul- 
lius. The solution of the problem presented by these unions 
lacking what had justified the plebeian marriage by coemptio, 
was found in the extension to marriage of another legal concept 
derived from commercial life, the concept of a contract as it 
appeared in the course of the law’s development. And it is inter- 
esting to note in this connection that as a consensual contract was 
evolved through the sponsto and nexum from the conveyance fer 
@s et libram, so a purely consensual marriage was evolved from 
the coemptio (the name itself implies some sort of mutuality), and 
ultimately from the same conveyance per @s et libram. The ex- 
tension of the notion of contract to marriage, furthermore, was 
effected by the same means that developed the new law of con- 
tract, the prztorian jurisprudence. A marriage founded upon a 
mere agreement, when once protection was given to it, ¢. g. by 
an action for recovery of the dos or for adultery, became in 
essential points similar to a manus marriage in the same way that 
the protection given by the prztor to property in which the owner 
could not have Quiritarian ownership on account of his status, 
gave a title to the property of a value and importance equal to the 
best in the law. And again the rights flowing from a stricter form 
of marriage were applied to the new form. This free marriage 
was to enjoy all the benefits of a marriage with manus as to legiti- 
macy of offspring. But this new form of marriage, the commu- 
nicatio juris humant, almost disappeared. The wife was not a 
member of her husband’s family, she was not his heir, not being 
in loco fili@, and remained in the family in which she had been 
previous to the marriage. Yet the children born of that union 
were by an extension of the law the children not of their maternal 
grandfather but of their own father. 

The result of this development of the law of marriage and legit- 
imacy whereby the foundation upon which the patria potestas and 
the child’s right of succession was changed to keep pace with 
advancing legal conceptions, was that henceforth in Roman Law 


1 Gai., i. 108. 2 [bid., 77. 
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marriage founded upon a mere agreement was juste nuptie and as 
such sufficient to produce in the case of Roman citizens the patria 
potestas and eventually, when all free persons became Roman citi- 
zens, all children born of juste nuptia were filitfamilias, t.e. were 
heirs to their father or legitimate. It therefore follows that pater, 
in the sense of one having the potestas, est quem nuptie@ demonstrant. 

The legal conception of legitimacy that took form in the Roman 
Empire is substantially that obtaining in all modern jurisprudence, 
for it was admirably adapted by its simplicity to become a uni- 
versal law. It avoided, on the one hand, the uncertainty of the 
Semitic system as represented by Hebrew law, in which paternity 
was always the essential principle, not the existence of a marriage ; * 
and on the other hand, the extreme technicality of the Egyptian 
system, in which the succession was secured to the wife’s son by 
the marriage settlement. But it would be a mistake to conclude 
that because the Roman connection between legitimacy and birth 
in lawful marriage has been generally accepted, this has been 
wholly due to its place in the Civil Law, or that the modern and 
the Roman notions of legitimacy are based upon identical funda- 
mental ideas. - There has intervened between the Civil Law and 
the systems of modern jurisprudence another legal system which 
has profoundly influenced certain parts of the law and notably the 
law of marriage and legitimacy. For by the system of the Corpus 
Juris Canonici the point of view has been materially changed and 
another foundation laid in place of that which the ingenuity of the 
Roman lawyers had carefully removed. 

The theory of marriage and legitimacy developed by Roman 
Law had been so completely emptied of its religious significance 
and so easily expressed in terms derived from the law of property 
and contract, that it was accepted without the least scruple by 
the Christian Church The new religion could regard the moral 
aspects of marriage, and without coming into conflict with secular 
law, could regulate the marriages of its own adherents according 
to its own principles. The Church, even before it had any clear 
idea of what constituted the sacramentality of marriage, held that 
marriage was a divine ordinance instituted in Paradise ad offictum, 
and as such prol/es was an end of marriage, one of the ¢ria dona ; 


1 Cf. Benziger, |. c. Mutterrecht prevailed in some Semitic tribes ; ¢/ W. Robertson 
Smith, Kinship and Marriage in Early Arabia. 

2 Cf. Revillout, Cours de droit égyptien, p. 41 ff. 

8 Che. g.c. 12, C. 32, qu 2; c. 15, C. 32, qu. 4; c. un. C, 35, qu. 7. 
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it was also instituted ad remedium and any extra matrimonial rela- 
tion was deadly sin.’ Two results followed: first, the Church 
could not tolerate the legally recognized concubinage except so 
far as it approximated marriage ;? secondly, the Church would be 
forced sooner or later to recognize the contubernium of slaves as 
equivalent morally, or in the eyes of the Church, to the marriage 
of free persons. Of course the Church could give no legal rights 
to the offspring of such slave marriages. But it could demand, by 
spiritual sanctions, the permanency and inviolability of such unions, 
To these results the Church came, it is true, only after many dif- 
ferences of opinion and much inconsistent legislation, but the 
principles underlying them are bound up with the teaching of the 
Church from the very first. Of the two results, the latter was 
much the more important, for it eventually gave the Church the 
notion of a perfectly valid marriage without reference to the civil 
effects which might result from the marriage in respect to the 
children. By this the Church was able to bring under one prin- 
ciple not only the general rule that only children born of a valid 
marriage are legitimate, but also the exception to that rule arising 
from a putative marriage; not only the legitimation by subsequent 
marriage, but also the exceptions to that rule in the case of zx- 
cestuost and adulterint. 

The distinction between a valid marriage, as an indissoluble and 
inviolable relation, and a marriage that in addition rendered the 
children born of that union legitimate, was made on a large scale 
in connection with the Teutonic law of marriage, which in some 
respects was strikingly like the early Roman law. If marriage 
was to produce legitimacy, it had to be accompanied by the 
acquirement of the mundium, a tutorial authority corresponding 
to the manus and potestas of the Romans. As only the ingenui, 
or free persons, could hold the mundium, they alone had “ full 
marriage,” as that union has been well called which produced the 
full effects customary to marriage in the Civil Law. But in the 
various Barbarian Codes and the secular legislation of the period 
during which the Canon Law gradually assumed its form, two im- 
portant modifications appear in this conception of marriage, both 


1 Cf. St. Augustine, c. 6, C. 32, qu. 2. 
2 Cf.c.1, D. 33; ¢. 4, D. 34; c. 11, C. 32, qu. 2,etc. Cf Penitentiale Ecgberte, II. 9, 
Thorpe, Ancient Laws of England, II. 187, ¢f 271. 
% Cf. Dollinger, Hyppolytus und Calistus, p. 158 ff. See, Ivo, Decret. VIII. 55. 
Migne, Patrolgia Latina, vol. 161 ; c. 6, C. 29, qu. 2. 
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of which were in close agreement with the distinction which had 
been introduced by the ecclesiastically valid servile marriages. 
These modifications concerned marriages without the mundium, 
and marriages between others than imgenuz. These modifications 
are closely connected in origin and development, and have found 
places in Gratian’s theory of marriage. Their effect may be traced 
much further. 

The mundium was not essential to a marriage. It was possi- 
ble for a woman to marry without any contract for the mundium, 
and such a union was recognized by the law in nearly all the Bar- 
barian Codes, ¢. g. among the Visigoths, Lombards, Thuringians, 
Franks, and Saxons.! In not a few contemporaneous documents 
and by many modern writers such unions have been called con- 
cubinage, because it resembled the latest form of the Roman 
concubinatus, but in the codes they are called marriage? Chil- 
dren born of such marriages enjoyed a right of succession though 
limited, but they had other rights, some very considerable, as hold- 
ing the mundium of sisters, born in another marriage. The regu- 
lation of matters connected with the mundium naturally occupies a 
large part of the space devoted to marriage in the codes, in much 
the same way as the title “ Husband and Wife” is to-day almost 
entirely a discussion of property rights. But the marriage without 
mundium was always possible, although the more advantageous 
form was with mundium, the contract for the acquirement of which 
was the betrothal.* 

Both forms of marriage appear in Gratian’s discussion of mar- 
riage. The marriage with mundium, or that preceded by betrothal, 
is the form he has in mind in Causa XXVII., guestio 2, when he 
makes the distinction between matrimonium initiatum and matri- 
monium perfectum, the former effected by the desponsatio, the 
latter by the subsequent copula.’ But how far Gratian was from 


1 Cf Sohm, Das Recht der Eheschliessung, p. 51. 

2 Lex Rip. 35, 3; Lex Sax. 40 ff; Ed. Roth. 188; Liutpr. 119; Lex Fris. ix. 11; 
Lex Visig. iii. 2,8; Lex Alam Hloth. c. 52, c. 54. The matrimonium ad morganaticum 
which is generally connected with the Libri Feudorum (II. 26, 5) is more properly 
connected with the marriage without mundium, and is in fact an outgrowth of it. C/ 
Freisen, Das Canonische Eherecht, p. 5§ f. 

8 Cf. Schroder, Lehrbuch der deutschen Rechtsgeschichte, 1898, p. 302. 

4 Cf Habicht, Altdeutsche Verlobung, p. 9, 24; v. Scheurl, Eheschliessung, p. 112. 
It should be borne in mind that mundium was one thing and the marriage relation 
something entirely different. 

5 Cf. Dict. ad c. 34, C. 27, qu. 2. 
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regarding only such marriages as valid is shown by his treatment of 
marriages lacking the usual formalities. In respect to them he made 
a distinction between matrimonium legitimum, or marriage accord- 
ing to the requirements of the secular law, 2. e. with betrothal, and 
matrimonium ratum, marriage that was indissoluble, 2. ¢. a sacra- 
ment. A marriage might be ratum and not /egitimum, because 
contracted solo affectu; on the other hand, a marriage, among 
infideles, might be legitimum and not ratum.1 The practical dis- 
cussion of this is taken up in various places, but especially in 
connection with clandestine marriage, 2. ¢. marriage without be- 
trothal and without witnesses. Although for many reasons such a 
union ought not to take place, yet it was a valid marriage, and 
should either party marry again during the lifetime of the other he 
was guilty of adultery.” 

In respect to marriage between different classes in the commun- 
ity, the laws and canons again came to much the same result. 
Here various cases might arise: ¢, g. a marriage between an zn- 
genuus and an ancilla, his own or another’s; between an ingenua 
and a servus, either her own or another’s; between an a/dus and an 
ancilla. In some of these cases, serious disadvantages attended the 
union? unless they were avoided by special provisions. But they 
were all regarded as marriage and so described in the law; and 
the wife, whatever her condition, was styled uxor. Although some 
question arose as to the ecclesiastical validity of these marriages, 
Gratian’s conclusion was followed by the Church. It mattered not 
whether the free person was the husband® or the wife,® provided 
that the free party to the marriage knew the servile condition of 
the other at the time of the marriage, or, learning it after mar- 
riage, had not waived the right of impeaching the marriage by 
continuing the marital relation. In regard to the marriage of 
slaves, the early tendency of the Church came at length to a defi- 
nite termination. Taking his stand upon the broad basis of the 
equality of all before God and the amenability of all to the same 


1 C&. Dict. ad c. 17, C. 28, qu. 1. 

2 Cf. Dict. ad c. 11, C. 30, qu. 5. 

3 Cf, ¢.g., Lex. Sal. 13,93; 25, 6: see C. Koehne, Die Geschlechtsverbindungen 
der Unfreien in frankischen Reich, Breslau, 1888. 

* E. g. by epistole conculcatoria ; see Rozitre, Recueil général de formules usitées 
dans l’empire des Francs, n. 101 ff., 109. 

5 c. 2, C. 29, qu. 2. 

6 c. 5, qu. cit. 
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law, Gratian! proves not only that slaves might marry, but that 
even if they belonged to different persons their marriage was indis- 
soluble. But the condition on which they might marry was the 
consent of their respective masters? What their status would have 
been without that consent is not clear, for the canon of the Coun- 
cil of Chalons (A. D. 813), on which Gratian here relies, is directed 
against the domini rather than against the servi. But the ten- 
dency of the law was toward making the marriage indissoluble 
irrespective of the will of the dominus, i. e. matrimonium ratum, 
and Adrian IV. (A. D. 1154-1159) soon after declared the consent 
of the dominus wholly unessential.4 This opinion after some 
hesitation was received ® and became law. The recognition of the 
unconditional validity of the marriage of slaves, a matter which had 
fallen to the ecclesiastical jurisdiction, was due to the theological 
treatment of the whole subject of marriage and the new theory 
of the sacraments. Marriage was looked at principally from the 
point of view of a sacrament, and as such wholly independent of 
conditions introduced by secular law. 

When the Church recognized the validity of marriage contracted 
by mere consent and without reference to the civil status of the 
parties, it did not touch the matter of legitimacy or give any rights 
of succession to children born of such unions, That was a matter 
of secular law, and consequently Gratian mentions legitimacy only 
incidentally. But in the course of the long struggle over clerical 
marriage, the Church created for herself a species of legitimacy, 
quoad spiritualia, which was entirely within its competency. By a 
canon of the Council of Poitiers (A. D. 1078)" birth in a valid mar- 
riage was necessary for preferment to any ecclesiastical benefice or 


1c. 1, qu. cit. 

2 8, qu. cit. 

8 Cf. Pet. Lomb. Sent. IV. D. 36, written at almost the same time as Gratian’s 
Decretum. 

4c. 1, X. 4,9, Jaffé, n. 7068. 

5 Bernardus Papiensis includes this decretal in his Compilatio Prima; cf his 
Summa Decretalium, ed. Laspeyres, p. 154, and his Summa de matrimonio, printed as 
an appendix to the Summa Decretalium, p. 294. 

6 In the words of Adrian, “ Sane justa verbum apostoli sicut in Cristo Fesu, neque 
liber neque servus est gui a sacramentis ecclesia sit removendus, ita quoque nec inter servos 
matrimonia debent ullatenus prohiberi.” A somewhat different line of argument and 
even more in harmony with the theological method of the time is given by Pauca- 
palea (Summa, ed. Schulte, p. 119), “ Valde majus atque dignius est conjugium Christi 
et ecclesia, quam viri et mulieris matrimonium. A tali vero conjugio neminem repellit 
servilis conditio.” 

ot, 
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even for ordination except in the case of regulars.! In this way 
the incontinent clergy were to be punished by making a new dis- 
ability arise from bastardy, and the danger of converting ecclesias- 
tical benefices into family property was to be prevented. For the 
son might not succeed his father in the same benefice.? Having 
a species of legitimacy of its own, and possessing everywhere juris- 
diction in matrimonial causes,’ with which legitimacy was closely 
connected, there was always a tendency to extend the ecclesiasti- 
cal jurisdiction to matters purely secular. A new title appeared 
in the Compilatio Prima, “ Qué filit sint legitimi,” and reappeared 
in subsequent private and official collections. The reasoning was 
very natural; since spzritualia were superior to ¢emporalia, legitimt- 
tas quoad spiritualia, which certainly belonged to the Church to de- 
termine, ought to include /egitimitas quoad temporalia,® and papal 
legislation be as binding in one case as the other. Then again, in 
as much as the validity of a marriage in case of an impediment 
depended on an ecclesiastical dispensation, and legitimacy in the 
secular law was confessedly the result of birth in a valid marriage, 
except in the case of the children of slaves,® it was not unnatural 
to claim authority in matters of legitimacy’ as much as in matters 
of marriage.’ 

The theory of legitimacy which underlies the Canon Law and the 
ecclesiastical legislation appears clearly in the origin of the legiti- 
macy qguoad spisitualia. It was in the interest of morals that the 
children born of a valid marriage should have privileges denied 
children born of illicit unions. Parents were to be punished in 
their children’s disabilities more effectively than in themselves.® 


1 The defectus natalium legitimorum was originally only a special case of defectus 
fame. It had appeared earlier (cf Regino, De synodalibus causis, I. 427-429; Migne 
Patrol. Lat., vol. 132), but it produced at the time no great effect upon the law of the 
Church. 

2 Cf. cc. 2-4, 7-13, X. 1, 17. 

8 Cf. Esmein, Le mariage en droit canonique, I. p. 25 ff. 

4 Cf. Quinque compilationes antique, ed. Friedberg, p. 51. 

§ Cf.c. 13, X. 4, 17. 

® Here the illegitimacy was both guoad spiritualia and.temporalia. Cf. Hostiensis, 
op. cit. p. 1094. This apparent inconsistency in the Canon Law was probably due to 
the old principle that prevented the ordination of slaves (cf Dist. 54; x. de servis non 
ordinandis, 1, 18). 

X. 4, 17. 

8 For the opinion current among pre-Reformation English ecclesiastical lawyers as 
to the relation between secular and ecclesiastical ron me see Lyndwood, Provir 
ciale, p. 257, gl. ad v. canones pracipiunt. 

* Hostiensis, of. cit, ad X. i. 17, p. 180, magis punientur parentes in filiis, quam in 
semet ipsis. Hostiensis finds precedents for this theory of legitimacy in C. 9, 8, 5,1; 1, 
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In the case of illegitimacy guoad spiritualia there were additional 
reasons, timor paterne incontinentia 1 and the dignity of the priest- 
hood.? But these reasons merely enforce the point that legitimacy 
was a privilege arbitrarily attached to a valid marriage, for a reason 
not found in the mere idea of marriage. And as it appears in the 
case of putative marriage that reason, except in the wholly special 
case of filit presbyterorum, was wholly the interest in morality 
which the Church naturally took. Another theory appears in the 
course of the speculations of the canonists, that because the hus- 
band is the dominus ventris, therefore his children are they who are 
born of his wife. But this theory does not appear to have had 
the slightest influence upon the actual legislation of the Church 
and is no more than one of the many speculations as to the ground 
of the law. 

As a consequence of the principle that legitimacy is primarily 
an encouragement to virtue, it followed that where there was no 
dolus there ought to be no punishment, and a marriage entered in 
good faith, but invalid on account of some impediment unknown 
to the parties, conferred legitimacy on the child born of the union 
or conceived before sentence of divorce was pronounced, provided 
the marriage had been contracted zm facie ecclesi@ and with pre- 
scribed solemnities. The object of this proviso was to give the 
assurance of good faith. Banns were to be published‘ to prevent 
incestuous or otherwise invalid unions. Any impediment was to 
be made known to the proper authorities. If the parties contracted 
without the banns, although the marriage was not rendered invalid 
by the mere omission, yet if it should be proved invalid, there was 
strong presumption of mala fides. Hence the rule, “ Legitimus 
filius est qui de legitimo matrimonio est natus, vel de eo quod in 
Jacte ecclesiae legitimum reputatur, quamvis in veritate matrimo- 
nium non fuit.”® But the dona fides need not be present in the 


5, 4, 6, and is followed by Panormitanus, of. cit. I. 55b, and other canonists generally. 
Blackstone, 4 Comm. 382f., reasons in much the same way in connection with for- 
feiture of property for treason and corruption of blood. 

1 Hostiensis, l. ¢., c. 14, X. 1, 17; Dict. ad c. 1, D. 56. Gratian relies upon this 
reason to remove the apparent injustice of the rule; cf c. 3 ff.; D. 56. 

2 Sce supra. Cf. Rubr. c. 14, X. 5, 33- 

8 Cf. Hostiensis, of. cit. p. 1097. 

c, 3,X. 4,3. 

5 It should be borne in mind that copula illicita gave rise to affinity. 

6 Tancred. of. cit. p. 104; Bernard. Pap., Summa decret. p. 182; cf Roland 
Summa, ed. Thaner, p. 231, f; c. 5, X. 4, 2; c. 3, X. 4, 33 c. 2, 15, X. 4, 17. 


4 
q 
| 
4 
q 
q 
| 


LEGITIMACY AND MARRIAGE. 39 


case of both parties, for it was sufficient according to the canons! 
that the woman act in good faith. The children so born were le- 
gitimate in respect to both parents. If they had been legitimate 
only in respect to the party acting in good faith, there would still 
be a partial illegitimacy. This rule for which a precedent had 
been found in the Civil Law? appeared first in the Compilatio 
Tertia® and was soon extended to apply to either party, and 
merely carried further the principle on which legitimacy was based 
by the Church. The comment of Panormitanus illustrates this, 
for he notes that the dona fides must exist empore conceptionts filit, 
and not merely ¢empore contractus matrimonii* For when once 
the impediment becomes known there is i” foro comscienta, at 
least, no marriage, and the relation for the person to whom the 
impediment is known at once becomes sin. 

If legitimacy is merely a privilege which the law attaches to a 
valid marriage or a putative marriage, for the sake of upholding 
morality, and is not founded upon some property right or con- 
nected with such, it is easy for the law to give the same privileges 
in other cases in which the cause of morality might be advanced. 
Such a case would arise if, for the sake of benefit to children, an 
illicit could be converted into a valid marriage. Hence, /egitima- 
tio per subsequens matrimonium. Here, as in so many other 
parts of the Canon Law, the legislation was not without prece- 
dents. What closely resembled this form of legitimation appeared 
not merely in the Civil Law but in the Barbarian Codes in the 
acquirement of the mundium after marriage with its consequent 
effects. It is, however, in the former system that the canonists 
found the legal justification for their rather broad interpretation. 
By that law only “beri naturales, t. e. children born of a lawful 
concubine, could be legitimated by subsequent marriage of parents, 
and special formalities were required in connection with the mar- 
riage. In the development of the law, the concubinate as an 
institution disappeared. The concubine became either a wife from 
whose marriage not all the civil rights of marriage resulted, or 
she was a mere mistress. But the former lived in a union that 


1c, 14, X. 4, 17, fc. 8, eod. tit. 

D. 23, 2 §7 

8 Friedberg, of. cit. p. 128. 

4 Op. cit. ad c. 14, X. 4,17, IV. p. 44d. 

5 On putative marriage and legitimacy in England, cf Bracton, De legibus, f. 63, 
who refers to Tancred and the Decretals ; cf Glanville vi. 17 
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was the sacrament of marriage; the latter lived in fornication.! 
There was, therefore, no reason for making the distinction of the 
Civil Law whereby only certain children born ex soluto et soluta? 
might be legitimated. The concubinate derived no justification 
from its resembling marriage in that it was a more or less perma- 
nent relation, in fact, according to some it was, for that very 
reason, all the more reprehensible. It was, therefore, not going 
beyond the example set by the Civil Law, if the privilege of 
legitimation should be extended by canon to all born of an illicit 
union, provided that the only fault in the relation was the want of 
wedlock. But such a privilege should not be allowed in case of 
spurit, incestuosi, or adulterini. For this reason the decretal 
Tanta est vis* expressly excepted such from its operation. The 
principle according to which this exception was made, guoniam 
matrimonium legitimum inter se contrahere non potuerunt, was 
omitted by Raymund of Pennaforte in his revision of the decre- 
tals. It has, nevertheless, played a very important part in all 
canonical discussions. 

The decretal Zanéa est vis introduced no new principle of legiti- 
mation, but merely excluded adulterini from the benefits of the 
law. The Church in making this exclusion was entirely within its 
own right so far as /egitimatio quoad sptritualia. But no limitation 
appears in the decretal referred to. Legitimacy is there taken 
quite generally as if there was no distinction between the two 
kinds. But when the Church appears in its own authority insist- 
ing that legitimation by subsequent marriage was valid guoad 
hereditatem,® there is the appearance of opposition to what was at 
least becoming law, if not already such. 

A conflict with the temporal authorities was inevitable wherever 
the law of legitimacy had been changed from the older form.® In 
England where this was the case and the change in the law had taken 
place about the time of the decretal Tanta est vis,’ the result was 


1 Cf.c. 6, X. 1, 21; St. Thom. Aq. Summa Theol., Suppl. qu. 65, art. 3. 

2 Cf. Rubr. c. 1, X. 4, 17. 

3 Cf. Panormitanus, IV. p. 40 b. 

C. 6, X. 4,17. 

5 C. 1, X. eod. tit., A. D. 1180. 

8 Cf. Schréder, of. cit. p. 61, 694; Selden, Diss. ad Fletam, p. 538. 

7 Cf. the correspondence between Grosseteste and William de Raleigh. Rer. Brit. 
Scr., vol. 25, p. 89, 96. See also Libri Feudorum, II. 26, § 4, in which this form of 
legitimation is disallowed. The date of this portion of the Libri Feudorum, accord- 
ing to Laspeyres, Uber die Entstehung und Alteste Bearbeitung der Libri Feudorum, 
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the Statute of Merton,! by which the change in the English law was 
made permanent in opposition to the Church. That the law of 
the Church continued to be followed by the Church’s courts is cer- 
tain, not merely from the fact that the difficulty with these courts 
continued in spite of the Statute of Merton, and only ended by 
taking from the Church’s courts the possibility of applying their 
law,® but also from the testimony of Bracton* and of Coke.® 
Only legitimacy guoad spiritualia was left to the decision of the 
Church’s Courts; there the ccclesiastical law was still applied.® 
Why was there this opposition to legitimacy based upon a sub- 
sequent marriage? Was there a new theory of legitimacy? It 
does not seem to be so explained. The rejection of this form of 
legitimation seems to have been due to a question of prudence, 
and should be taken with the hesitation to recognize the legitimacy 
of the offspring of clandestine marriages.’ It was not because 
such marriages were not valid, for of that the King’s Courts had 
nothing to say. Marriage was a sacrament, and it belonged to 
the Church to say when the conditions of a sacrament were 
present. But such marriages were altogether uncertain. In the 
same way not a few legitimations by subsequent marriage were on 


deathbeds, under circumstances involving suspicion. To avoid all 
dispute, the courts cut off the whole class of doubtful marriages 
as giving rise to legitimacy. But there was no new theory of 


Berlin, 1830, p. 200 ff., is about 1160. The decretal Zanta est vis (A. D. 1172) is 
addressed to the Bishop of Exeter, and therefore there may be special connection 
with the change in the English law. 

1 20 Henry III. (1235-6) c. 8. 

2 The well-known account of the Statute of Merton has been repeated in almost 
every discussion on legitimacy or the place of the Canon Law in England, to show 
that the Canon Law was not binding in England, or not binding proprio vigore. It 
merely shows that in the King’s Courts it was not recognized in allits parts. But it 
says nothing as to its force in the Ecclesiastical Courts where it was administered. A 
line of reasoning similar to that generally based upon the Statute of Merton would 
show that the Canon Law was nowhere in Europe in force proprio vigore, except in 
the Patrimony of St. Peter. 

3 Cf. Bracton, of. cit. 416, a, £; Fleta, vi. 16. 

Op. cit. f. 62. 

5 Coke on Littleton, p. 245. Matrimonium subsequens legitimos facit qguoad sacerdo- 
tium non quoad successionem propter consuetudinem regni quod se habet in contrarium. 

6 In Germany the legitimation per subseguens matrimonium met with some opposi- 
tion (cf. Schwabenspiegel, c. 377; Sachsenspiegel, I. 27), due, as in England, to the 
new feudal law. But here, as probably everywhere else except in England, it eventually 
prevailed. 

7 Cf Bracton, of. cit. 92 a, non valeant clandestina conjugia haeredibus quoad 
Ssuccessionem. 
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legitimacy in this, any more than there was of marriage The 
theory that still underlay the law, secular as well as ecclesias- 
tical, was the moral advantages arising from conferring bene- 
fits upon the offspring of marriage. The extreme to which the 
Common Law carried the principle that marriage should precede 
birth, even by ever so short an interval, is the result of this very 
theory, and may be regarded as a sort of compromise between 
what was felt to be natural justice and what the jealousy of 
the Church’s law prompted. 

It is interesting to observe that in those points in which the 
English Common Law long refused to accept the more equitable 
provisions of the Canon Law, the law of other English-speaking 
countries, notably the United States, has by statute carried even 
further, in not a few instances, the principles of the Canon Law. 


Foseph Cullen Ayer, Fr. . 


SANDWICH, Mass., September, 1902. 


1 Cf. Pollock and Maitland, Hist. of English Law, II. p. 372 ff. 
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CONTRACTS FOR THE BENEFIT OF A THIRD 
PERSON IN THE CIVIL LAW. 


HE confusion in our law as to the rights of a third person 
interested in the performance of a contract, and the fact 
that the same legal problem exists in the civil law, gives interest to 
an examination of the solutions offered by civilians to the diffi- 
culties of the case. The following translations give at least some 
idea of the results which have been reached.’ The first translation 
may serve as a statement of the law apart from the particular 
provisions of the codes. Translations of some of those provisions 
then follow. 


DERNBURG, PANDEKTEN. II. § 18, 5th ed. 


Contracts are said to be “ for the benefit of third persons” when 
the contractor stipulates for performances to be rendered to a third 
person, so that the latter also may enforce the contract at law. 

The older Roman law simply refused to allow such contracts. 
The promisee could not sue because non-performance of the con- 
tract caused him no pecuniary damage, which was regarded as 
necessary to give rise to a right of action. Nor could the third 
person, because he was not a party to the contract. 

This rule, however, suffered essential modifications in the later 
Roman law, and to-day the rule is different. 

1. Even in Rome the promisee was allowed a right to sue for 
the performance to the third person, if he had an indirect pecun- 
iary interest, if, for example, he had stipulated for the payment of. 
his debt to his creditor. In the case of bonae fidet judicia, the 
law went still further. In the modern law, however, a non- 
pecuniary interest is universally sufficient to give the promisee a 
right of action, for example, if a manufacturer stipulates that per- 
formances of pecuniary value shall be rendered to the poor. — 

2. Even in Rome the third person was allowed in many cases 
an actio utilis in order to compel performance for himself. Espe- 


1 The leading foreign textbooks on the subject are Gareis, Vertrage zu Gunsten 
Dritter, Wiirzburg (1873); Hellwig, Vertrage auf Leistung an Dritte, Leipzig (1899) ; 
Pacchioni, Contratti a Favore di Terzi, Innsbruck (1898). The last-named book con- 
tains, pp. 130-139, a full bibliography of the subject. 
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cially if a donor had imposed as a duty on the donee at the time a 
gift was made, the delivery of the gift or some other performance to 
a third person. 

Also contracts for performances to the heirs of the promisee 
or to one of his heirs, which were not enforceable in the classical 
law, were given full effect by Justinian. 

According to modern common (2. ¢. non-statutory) law the third 
person is entitled to sue independently on contracts for his benefit, 
so far as this was intended in the contract. 

(a) In consequence, the difficult question arises, When is the 
third person one merely appointed to receive performance, but not 
entitled to sue, and when may he maintain an action on his own 
behalf? The contracting parties themselves almost never make 
express statement of their intention. The judge has therefore no 
other resource than to consider the object of the contract and the 
intent of the parties as derived from that. His task is lightened 
by the fact that the right of the third person has by custom been 
established in certain kinds of contracts. This is the case in con- 
tracts for the transfer of property in which the grantor stipulates 
for settlements in favor of his children or wife or others standing 
near to him. Further, in the case of life insurance in favor of a 
third person. 

Also the consignee named in a bill of lading of freight has by 
statute! a right of action for the delivery of the goods when the 
carrier has arrived at the place of delivery and has given the bill 
of lading to the consignee. In the case of matter sent by post the 
person addressed has, on the contrary, no right of action for its 
delivery. 

(6) Further it is doubtful if, and until what moment the pro- 
vision for the benefit of the third person can be rescinded without 
his concurrence. In regard to this inquiry also it is necessary to 
consider the particular kind of contract that is in question. Life 
insurance for the benefit of a third person the insured may, while 
he lives, destroy or transfer to others. The same is true in regard 
to settlements contracted for on transfers of property. The right 
of the consignee designated in a bill of lading to the goods is fixed 
as soon as the carrier has delivered the bill of lading to him after 
the arrival of the goods at the place of delivery. 

(c) The right of action of the third person is rooted in the con- 
tract, is dependent on its validity, and is subject to the modifica- 


1 Handelsgesetzbuch, Art. 402, 405. 
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tions which the contracting parties make with reference to the 
provisions of the contract before the right of the third person has 
become irrevocable. 

Yet it is an independent right, not simply the assigned claim of 
the promisee. Therefore, for instance, the consignee of a bill of 
lading in case the goods are not delivered can recover not only 
the damages of the consignor, but also his own. 

Many claim that the third person is only entitled to enforce the 
right of the promisee; that his action is an actio utilis, that is, that 
of the promisee (e. g. Bahr). The true view is, however, that the 
third person enforces his own right arising from the contract. 
Hence he is not subject to defences of set-off arising out of other 
matters, to which the promisee is liable. But his right of action 
arises from the contract. He can, therefore, not escape defences 
arising from it, for example, the erceptio non adimpleti contractus. 


GERMANY. — Biirgerliches Gesetzbuch. 


Second Book, Second Division, Third Title. — Promises of Per- 
formance to a Third Person. 


§ 328. A performance to a third person can be stipulated for 
by contract with the effect that the third person acquires a direct 
right to claim the performance. 

If there is no definite expression of intention it is to be gathered 
from circumstances, especially the purpose of the contract, whether 
the third person acquires the right, whether the right of the third 
person is to arise immediately or only under certain conditions, 
and whether the right is reserved to the contracting parties of 
destroying or altering the right of the third person without his 
assent. 

§ 329. If one party to a contract binds himself to satisfy a 
creditor of the other party without assuming the debt, in case of 
doubt it is not to be presumed that the creditor acquires the right 
to claim the satisfaction from him. 

§ 330. If, in a contract of life insurance or for an annuity, the 
payment of the insurance or of the annuity is stipulated to be made 
to a third person, in case of doubt it is to be presumed that the 
third person acquires a direct right to demand the performance. 
The same is true when, on a gratuitous delivery to the care of 
another, an obligation of performance to a third person is imposed ; 
or when, in case of a transfer of property or estate a performance 
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to a third person for the purpose of a settlement is promised by 
the grantee. 

§ 331. If the performance to the third person is to ensue upon 
the death of the promisee, the third person acquires the right, in 
case of doubt, on the death of the promisee. 

If the promisee dies before the birth of the third person, the 
promise to perform to the latter cannot be destroyed or altered 
unless that right has been reserved. 

§ 332. If the promisee has reserved the right to substitute, with- 
out the assent of the promisor, another beneficiary in the place of 
the one designated in the contract, this may be done, in case of 
doubt, by testamentary disposition. 

§ 333. Ifthe third person rejects the right against the promisor 
acquired by the contract, the right shall be regarded as not 
acquired. 

§ 334. Defences arising out of the contract are available to the 
promisor against the third person. 

§ 335. So far as a contrary intention of the contracting parties 
is not to be inferred the promisee can enforce performance in 
favor of the third person, although the latter has the right to the 
performance. 


Fifth Division. — Assumption of Debts. 


§ 414. A debt can be assumed by a third person by contract 
with the creditor, so that the third person takes the place of the 
previous debtor. 

§ 415. If the assumption of the debt is agreed upon by the 
third person and the debtor, the effect depends on the acceptance 
of the creditor. The acceptance can take place only after the 
debtor or the third person has notified the creditor that the debt 
has been assumed. Until acceptance the parties to the contract 
can alter or rescind it. 

If acceptance is refused, the debt is to be regarded as not 
assumed. If the debtor or the third person demand of the 
creditor a declaration within a fixed limit of time, whether he 
accepts, the acceptance can be expressed only within that time. 
If not expressed it is to be regarded as refused. 

So long as the creditor has not communicated his acceptance, 
the one assuming the debt is, in case of doubt, to be regarded as 
liable to the debtor to satisfy the creditor at the proper time. 
The same is true if the creditor refuses his assent. 
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§ 416. If the purchaser of real estate assumes by contract with 
the grantor a debt of the grantor which is secured by a mortgage 
of the real estate, the creditor can accept the assumption only if 
notified by the grantor. If six months have elapsed since the re- 
ceipt of the notice, the acceptance is to be regarded as given, 
unless the creditor has previously notified the grantor of his refusal. 
The provisions of § 415, ] 2, sentence 2, are not applicable. 

The notice of the grantor can be given only after the purchaser 
has been entered as owner in the registry of deeds. The notice 
must be given in writing and must contain the statement that the 
purchaser has assumed the place of the previous debtor unless the 
creditor expresses his refusal within six months. 

The grantor must when requested by the purchaser notify the 
creditor of the assumption of the debt. As soon as the giving or 
refusing of acceptance is settled the grantor must notify the 
purchaser. 

§ 417. The one who assumes the debt can set up against the 
creditor the defences which arise out of the legal relation between 
the creditor and the previous debtor. A claim belonging to the 
previous debtor cannot be set off. 

The one who assumes the debt cannot set up against the cred- 
itor defences arising from the legal relations between himself and 
the previous debtor, upon which the assumption of the debt was 
based. 

§ 418. In consequence of the assumption of a debt the sureties 
and pledges for it are released. If the claim is secured by a 
mortgage the effect is the same as if the creditor had renounced 
the mortgage. These provisions do not apply if the surety or he 
to whom the pledged property belongs at the time of the assump- 
tion of the debt assents to such assumption. 

A right of priority in bankruptcy belonging to the claim cannot _ 
be made effective in bankruptcy as against the property of the 
one who assumes the debt. 

§ 419. If any one acquires by contract the property of another, 
the latter’s creditors can, without prejudice to the continuance of 
the liability of the previous debtor, enforce against the grantee also, 
from the formation of the contract, the claims which they had at 
that time. 

The obligations of the grantee are limited to the amount of the 
granted property and the rights belonging to him by virtue of the 
contract. If the grantee sets up the limitation of his liability 
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the provisions of §§ 1990, 1991 with reference to the liability of 
heirs are applicable. 

The obligation of the grantee cannot be excluded or limited by 
agreement between him and the previous debtor. 


SWITZERLAND. — Code Fédéral des Obligations. 


§ 128. One who, acting in his own name, has stipulated for an 
obligation in favor of a third person, has the right to enforce per- 
formance for the benefit of the third person. 

The third person, or his successors in interest, can also person- 
ally demand performance when such was the intention of the 
parties. In such a case, if the third person notifies the debtor 
that he wishes to exercise the right, the creditor cannot afterwards 
release the debtor. 


FRANCE. — Code Civil. 


Art. 1119. No one can in general bind himself or stipulate in 
his own name, except for himself. 

Art. 1121. A party may likewise stipulate for the benefit of a 
third person when such is the condition of a stipulation that he 


makes for himself, or of a donation that he makes to another. 
He who has made this stipulation can no longer revoke it if the 
third person has declared his wish to take advantage of it. 

Art. 1165. Contracts have no effect except between the con- 
tracting parties. They do not impose liability upon a third per- 
son, and they do not give him any rights except in the case 
covered by Art. 1121. 

Art. 1166. Nevertheless creditors can make use of all the rights 
and actions of their debtor except those which are wholly 
personal.’ 


1 The French Code has had a wide influence upon the legislation of the Latin 
countries of Europe and America. A few countries have directly copied from the 
sections here translated : 

BELGIUM. — Cade Civil. 

The French Code is in force. 

HOLLAND. — Burgerlijk Wetboek (the French translation of G. Tripels has been used). 

Articles 1351, 1353, 1376, 1377 are translations of the articles of the French Code 
given above. 

IraLy.— Codice Civile. 

Articles 1128-1130 are translations of Articles 1119, 1121, 1165 of the French Code. 
Upper CANADA. — Civil Code. 

Articles 1029 and 1031 are translations of Articles 1121 and 1166 of the French 
Code. 
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LouISsIANA. — Civil Code. 


Art. 1890. A person may also, in his own name, make some 
advantage for a third person the condition or consideration of a 
commutative contract, or onerous donation; and if such third 
person consents to avail himself of the advantage stipulated in his 
favor, the contract cannot be revoked. 


SPAIN. — Codigo Civil. 


Art. 1257. Contracts only have effect between the parties who 
made them, and their heirs. . . . 

If the contract contained any stipulation in favor of a third 
person, the latter may exact its fulfilment provided that he has 
made known his acceptance to the obligor, before revocation by 
him, 


PORTUGAL. — Codigo Civil. 


There is no provision on the subject. 


MEXxIco. — Codigo Civil. 
Art. 1277. Contracts bind only the parties to them. 


BRAZIL. — Codigo Civil. 


Art. 1957. Contracts neither injure nor benefit third persons 
(except in the following cases). . . . They only benefit such per- 
sons when they are made in favor of a third person, and he ex- 
pressly or tacitly accepts them. 


ARGENTINE REPUBLIC. — Codigo Civil. 


Art. 1196. Unless forbidden creditors can make use of all rights 
and actions of their debtor, except such as are personal. 

Art. 1199. Contracts cannot be set up against third persons, 
nor taken advantage of by them, except in the cases of articles 
1161 and 1162. (These articles relate only to cases of agency.) 


UruGuay. — Codigo Civil. 


Art. 1230. If any one, contracting in his own name, has stipu- 
lated for any benefit in favor of a third person, and has no author- 
ity to represent him, such third person can exact the fulfilment 
of the obligation, if he has accepted it and has notified the obligor 
thereof, before revocation. 
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Art. 1267. Contracts cannot be set up against third persons, 
nor taken advantage of by them, except in the cases of articles 
1228 to 1230. 


PERU. — Codigo Civil. 


Art. 1259. . . . A contract may be made in favor of a third 
person, even without his consent. 
‘ In this last case the contracting parties are not free to rescind 
the contract if the third person has accepted the stipulation. 

Art. 1261. The creditors of a person who has rights acquired 
under a contract may be authorized to enforce them, unless the 
debtor is entitled to delay in making payment of his debt. 


JAPAN. — Civil Code. 


Art. 537. If one of the parties bind himself by the contract to 
make some payment to a third person, the latter is entitled to 
demand such payment direct from the debtor. 

The right of the third person under the circumstances mentioned 
in the preceding clause is created when he expresses to the 
debtor his intention to enjoy the benefit accruing to him from the 
contract. 

Art. 538. After the right of the third person has in accordance 
with the provisions of the preceding article been created, the 
parties to the contract can neither change nor extinguish it. 

Art. 539. A defence which is based on a contract such as that 
mentioned in Article 537, may be set up by the debtor against the 
third person who will benefit by the contract. 


The main deductions warranted by these extracts from foreign 
codes may be briefly summarized. It is very instructive to observe 
that, although the Roman Law refused to recognize any legal 
right in the beneficiary of a contract, the modern civil law almost 
universally gives him a direct remedy. As this result was in viola- 
tion of what had formerly been the law, it is a strong indication 
that there is a real necessity for the relief of the beneficiary. It 
must not be thought, however, that the term “ beneficiary ” neces- 
sarily includes a creditor whose debtor has been given a promise to 
pay the debt, though it certainly does sometimes. Such a creditor 
was allowed in the Roman Law an ac#io utilis, that is, an action to 
enforce a right of his debtor. In the French and some of the 
other codes the creditor is given such an action, so that if he has 
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no right of his own, he is entitled to satisfy his claim by enforcing 
on behalf of his debtor the latter’s right of action. It is possible 
that even where codes make no express provision for such a 
remedy, it is nevertheless allowed. 

The selections from the German Code deserve particular atten- 
tion, because that code is the most recent and the most carefully 
considered of the codes, and the subject is more elaborately treated 
there than in any other code. The fundamental idea of the Ger- 
man legislators was evidently to give effect to the intention of the 
contracting parties. If they intended the third person should have 
a right of action, he is to have it. As such intentions are fre- 
quently not expressed, the code gives some rules to be applied in 
cases where the intention is doubtful. The Swiss Code, also, 
makes intention the governing fact. The sections of the German 
Code on the assumption of debts provide a useful means for fixing, 
so that they cannot be mistaken, a creditor’s rights when the debt 
due him has been assumed by a third person. If the creditor, 
when notified, assents to the arrangement, there is a novation, and 
his only right is against his new debtor. If he does not assent, 
his only direct right is against his original debtor, but the latter 
has a right against the one who assumed the debt. 


Samuel Wailliston. 
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Tue Law ScHoot. — The building of the proposed addition to Aus- 
tin Hall has been indefinitely postponed because of the considerable 
advance in the cost of materials. 

The changes in the curriculum are more numerous this year than usual, 
in consequence of the absence of Professor Beale and Professor Strobel, 
and the assumption by Professor Gray of the courses formerly given by 
Professor Thayer. Evidence and Constitutional Law —the latter being 
given only as a two hour course —are in charge of Professor Gray, who 
has consequently been obliged to renounce all work in the Property courses. 
By special request of the students he will continue to give the lecture course 
upon Comparative Jurisprudence. Assistant Professor Westengard has 
taken Professor Gray’s place in Property III. He also gives Property 
II. and Property I. with Mr. Bruce Wyman as assistant in the former 
course, and Mr. Edward B. Adams, LL.B., 1897, in the latter. Dean 
Ames has again taken the course in Pleading, which was last year under 
the charge of Assistant Professor Westengard. A new book of cases for 
use in the course is being prepared. The work in the second year 
course on Jurisprudence and Procedure in Equity will be shared by Dean 
Ames and Professor Beale, who will return from Chicago for the second 
half of the year. An advanced course on the same subject under the Dean’s 
instruction is offered for the second half-year. During Professor Beale’s 
absence Mr. Wyman will give one hour a week to Conflict of Laws; the 
latter half of the course will consist of three hours a week under Professor 
Beale. Mr. Wyman has also undertaken the course on Carriers, which will 
be one hour a week throughout the year. A newcase book entitled “ Cases 
on Public Service Companies,” compiled by Professor Beale and Mr. 
Wyman, will be used. The first half of the course on Criminal Law will be 
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in the entire charge of Mr. Peabody ; Professor Beale will, as usual, give the 
latter half. Professor Wambaugh’s course on Contracts and Quasi-Contracts 
has been divided into two half-courses. Professor Strobel’s absence in 
Europe on account of ill-health has necessitated the discontinuance of the 
course on International Law and the lectures on the Civil Law of Spain 
and the Spanish Colonies. Dean Ames has consented to give the course 
on Admiralty which Professor Strobel had expected to teach. Two new 
lecture courses are offered: one dealing with Mining Law, to be given 
by Charles J. Hughes, Jr., of Denver, Colorado ; the other, by Mr. Adams, 
treating of the Law of Irrigation. 

The enrollment in the school on October fifteenth was slightly greater 
than on the same date last year. Complete statistics will appear in the 
December number. 


Priority OF RAILROAD RECEIVERS’ CERTIFICATES OVER EXISTING 
MortcacEs. — The power of courts of equity to authorize railroad receivers 
to issue certificates having priority over existing mortgages is now well 
established. Aneeland v. American Loan & Trust Co., 136 U. S. 89; 
Bank of Commerce v. Central Coal & Coke Co., 115 Fed. Rep. 878 (C.C. 
A., Eighth Circ.) The limits of that power, however, have not yet been 
fixed, and there has been an alarming tendency to juggle interests and rights 
without due regard for the bondholders. The decision of a recent case 
emphasizing the need of caution in the exercise of this extraordinary right 
is a welcome check. Certificates were issued to complete a road only one- 
third built, and later a second series was issued with priority over the first, 
the result being sure loss to the first mortgagees and only conjectural benefit 
to the other creditors. The Court of Appeals, in reversing the ruling of the 
lower court, well said, ‘The appointment of a receiver vested in the court 
no absolute power over the property, and no general authority to displace 
vested contract liens.” Bibber- White Co. v. White River, ete., Co. 115 Fed. 
Rep. 786 (C. C. A., Second Circ.). 

‘he subordination of existing mortgages and prior liens to liens for run- 
ning expenses is justified under the plea of necessity rather than defended 
on principle. The argument is twofold. The peculiar nature of the cor- 
porate business makes it imperative that the railroad should be kept running 
if the property is to be preserved. Loans for this purpose can be secured 
only by granting priority of lien, and thus this power, though dangerous, is 
necessary for the ultimate protection of even the bondholders. The same 
reasoning shows that the stockholders and the other creditors will often have 
to depend on such action by the court as their only hope of relief. Again it 
is urged that the court in charge of the railroad must continue it in operation 
to enable it to fulfill its obligations to the public. It would seem that both 
these reasons, or at least the first, should exist in any given case before the 
vested rights of the mortgagees should be displaced. It is on the element 
of public duty, however, that the chief emphasis has been laid, and conse- 
quently the doctrine has not been applied to private corporations owing no 
such duty. Baltimore, etc., v. Alderson, 32 C.C. A. 542. On the other 
hand, probable loss to the mortgagees has not always been thought a fatal 
objection when the public welfare was concerned. ilis v. Vernon Ice, etc., 
Co., 4 Tex. Civ. App. 66 ; see 7 Harv. L. Rev. 375. The arguments based 
on the interest of the public and on the probable ultimate benefit of all the 
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parties interested lead on to an indefinite extension of the doctrine, and 
the danger lies in the lack of a fixed limit. This is shown in cases where the 
courts have considered it their duty to complete unfinished roads. A/i/ten- 
berger v. Logansport Ry. Co., 106 U.S. 286. The action of the lower court 
in the principal case is the most extreme instance of this danger. It is con- 
ceded that the bondholders have a right to be notified so that they may 
appear and argue against the issue of the certificates. But that precaution 
helps little if the test is to be not their interest but that of the public. It is 
claimed that in extending credit to the railroad they have taken the risk of 
the issue of certificates with the consequent postponement of their liens. 
But it is unjust to force them to take the chance of arbitrary action. The 
question before the court in each case should be not a balancing of benefits 
to see whether the gains will be greater than the losses to all concerned 
treating all on an equal footing, but whether the probable protection of the 
bondholders and the benefit to the other interested parties and to the public 
require and justify interference with vested rights otherwise sacred. 


DISTRIBUTION BETWEEN LiFE-TENANT AND REMAINDERMAN. — A difficult 
question as to distribution arises, if, when shares of a corporation are held 
in trust for a life-tenant and remainderman, the corporation instead of 
declaring dividends lays its earnings by in the form of a surplus. In a 
recent Mississippi case, bank shares were sold by a trustee at a price en- 
hanced by the existence of a large surplus accumulated from profits earned 
subsequently to the creation of the trust. The court gave the life-tenant 
the increase in price due to such surplus. Simpson v. Millsaps, 31 So. 
Rep. 912. 

In the cases hitherto decided the fund for distribution had generally been 
received by the trustee in the form of a cash bonus or a stock dividend ; 
but an adoption of any of the theories advanced in those cases will settle 
the question, no matter in what form the fund may have come to the trustee. 
There may be said to be three views as to distribution. (1) The so-called 
*“* Massachusetts ” view treats cash dividends as “income,” regardless of 
when the earnings were made, provided the declaration of the dividend 
comes during the life tenancy ; stock dividends it regards as “ corpus” to 
which the remainderman is consequently entitled. A/inot v. Paine, 99 Mass. 
tor ; Jn re Barton's Trust, L. R. § Eq. 238; Gibbons v. Mahon, 136 
U.S. 549. An exception to the first part of this rule is made when it 
appears that the cash dividend resulted from other sources than actual 
earnings ; such a dividend goes to the remainderman. Heard v. Eldrige, 
tog Mass. 258. (2) The New York and Kentucky view gives to the life- 
tenant all dividends, whether stock or cash, issuing from earnings, whenever 
such earnings may have accrued, provided the declaration is made during 
his term. Riggs v. Cragg, 26 Hun (N. Y.) 89. See also Hite v. Hite, 
93 Ky. 257. (3) The Pennsylvania rule considers earnings made during 
the tenant’s term, and only those, as “income,” the form and time of 
the declaration of the dividend being of no consequence. arp’s Appeal, 
28 Pa. St. 368; Van Norden v. Alden, 19 N. J. Eq. 176. Before attempt- 
ing to select from these various views it should be noted that since the prob- 
lem arises out of the words used in a trust instrument, it is primarily one 
of construction. No hard and fest rule can be laid down that under all 
circumstances “ corpus” or “income” shall have the same meaning. In 
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every case it is the intention of the creator of the trust which must be 
sought. 

Where, however, the instrument in the light of all the facts is ambiguous 
on this point, some rule must be adopted. The Massachusetts rule, in 
allowing the form of corporate action to determine the respective portions of 
the life-tenant and the remainderman, seems arbitrary. It is a rule easy of 
application, however ; and this is a strong recommendation, since trustees 
should have a ready guide for their conduct. An objection is found, on the 
other hand, in the injustice which would result to the life-tenant in case the 
corporation pursued a policy of declaring stock dividends only. The New 
York and Kentucky rule avoids the last objection, but in doing so becomes 
more complicated and difficult of application, since it involves an investiga- 
tion as to the sources of stock dividends. In their modification of the 
Massachusetts view, moreover, these courts seem to recognize that the earn- 
ings of the corporation are the “income” to which the life-tenant is entitled ; 
but they do not go to the logical conclusion to which this theory would lead, 
and give the life-tenant only those earnings accruing during his term. This 
step is taken by the Pennsylvania court, and by so doing it seems to go to 
the substance of the matter, reaching thereby a position which it can main- 
tain consistently. A just criticism of this rule, however, is that it is often 
very difficult to apply, since the investigations it involves would often be 
arduous and fruitless. 

The court in the principal case did not base its decision on any of the 
foregoing rules, but found from the facts evidence of the testator’s intention 
to treat the earnings of the corporation as the “income.” Since it was 
agreed that the increase in price received for the shares was directly trace- 
able to such earnings, this amount was given to the life tenant. In a dictum 
the court favored the Pennsylvania rule which would have brought about the 
same result. The general confusion in which this question is involved 
would to a great extent have been avoided had the judges always differenti- 
ated cases of ambiguity from those in which the intention of the testator is 
discoverable. Where, however, the latter guide does not exist, the rule laid 
down by the Pennsylvania court would seem preferable. 


RESTRICTIONS ON THE FREEDOM OF THE PRESS. — The Constitution of 
the State of New York provides that “ Every citizen may. freely speak, 
write, and publish his sentiments on all subjects, being responsible for 
the abuse of that right; and no law shall be passed to restrain or abridge 
the liberty of speech or of the press” (art. 1, § 8). John Most, the 
anarchist, was convicted under section 675 of the Penal Code, provid- 
ing that “a person who willfully and wrongfully commits any act which 
seriously . . . endangers the public peace. . . is guilty of a misdemeanor.” 
The act complained of was the publication of an article advocating whole- 
sale murder of all officers of the government, and suggesting poison and 
dynamite as the proper means. The defendant’s appeal from conviction 
on the ground that the section of the Code in its application to his case 
was unconstitutional, was dismissed. People v. Most, 171 N.Y. 423. Taken 
literally, the words of the Constitution could bear the interpretation desired 
by the defendant, the logical but absurd result of which would be that the 
legislature could not forbid the use of any sort of written language, no matter 
how pernicious. The correctness of the decision cannot be questioned. 
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Similar constitutional provisions have been held not infringed by enactments 
forbidding the publication of accounts or advertisements of lotteries, Hart 
v. People, 26 Hun (N. Y.) 396; public speaking on Boston Common without 
a license, Commonwealth v. Davis, 162 Mass. 510 ; the use of profane lan- 
guage, State v. Warren, 113 N.C. 683; the publishing of an immoral news- 
paper, Jz re Banks, 56 Kans. 242. The authorities, however, are not 
entirely unanimous, for, on the other hand, an ordinance declaring a news- 
paper to be a public nuisance and making it a misdemeanor to sell a copy 
was held unconstitutional. 2x parte Weill, 32 Tex. Crim. Rep. 275. And 
an order to certain State officers not to participate in politics, or to make 
political speeches was held void. outhan v. Commonwealth, 79 Va. 196. 
It seems a fair inference from the cases that the guaranty of freedom of 
speech and of the press is little more than a declaration of English com- 
mon law principles. Indeed at the present time it is difficult to discover 
wherein our press, as compared with that of England, has greater liberty 
by reason of its constitutional protection. 

But such was not the case when the “ free speech” provisions were being 
adopted. Though nominally the English press was as free as it is to-day, 
actually it was far more restricted. For in spite of the abolition of the Star 
Chamber in 1641, the lapsing of the power to license the press in 1695, and 
the uniform declaration of English judges that every man was free to publish 
anything he chose without previous license, being liable merely for the abuse 
of this freedom, there were reported in Howell’s State Trials alone fifty-three 
cases of libel and “seditious words” during the eighteenth century. Of 
these twenty-nine were heard between 1783 and 1794. This trend of affairs 
in England Americans must have seen with concern, and it seems a fair 
conclusion, therefore, that our forebears meant by the constitutional guaran- 
ties to preserve freedom of public discussion, and not merely freedom from 
censorship. See Cootey, Const. Law, 301. Both Hamilton and Madison 
appear to have recognized this. The former defended the omission of a Bill 
of Rights from the Federal Constitution on the ground that the interpretation 
of such provisions must necessarily be so vague as to render them useless. 
See THE FEDERALIST, 631, 632. The latter, though he introduced the first 
ten amendments to the Constitution, did so not because he considered them 
necessary, but on the ground that many States had ratified that instrument 
only on the understanding that it should be thus amended. In fact, only 
the year previous he had written, “This essential branch of liberty [free 
press] is, perhaps, in more danger of being interrupted by local tumults, or 
the silent awe of a predominant party, than by any direct attacks of power.” 
1 WRITINGS OF JAMES MADISON, 195. Read in the light of the intention 
of the constitutional legislators, the subsequent decisions show that these 
provisions — found in so many of our constitutions — mean only that a 
man may freely speak and write what he chooses, so long as he does not 
thereby disturb private rights, the public peace, or attempt to subvert the 
government. See Story, Com. on Const. § 1880. 


VOLUNTARY PETITION IN BANKRUPTCY BY COMMITTEE OF A LUNATIC. — 
A decision recently handed down by a United States District Court holds 
that the Bankruptcy Act of 1898 gives no jurisdiction to entertain the 
petition of a lunatic, filed by his committee. Jn the Matter of Eisenberg, 
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27 N. Y. L. J. 1909.1 The actual decision does not seem open to question, 
since the filing of the petition was not authorized by the court in lunacy, 
but the opinion appears to adopt the broad ground that a lunatic can never 
benefit by the present Bankruptcy Act on a petition filed by his committee. 
The chief reasons advanced were that a lunatic could not perform the acts 
required of a bankrupt under sec. 7 of the Act, and that his committee 
could not divest him of title to his property in order to pass it to a trustee in 
bankruptcy. This latter objection would seem to be obviated, provided the 
property were within the jurisdiction of the court, by the statute which per- 
mits the Supreme Court to direct the committee to convey a lunatic’s real 
property for the payment of his debts, the improvement of his estate, or 
‘‘ on account of other peculiar circumstances.” N.Y. Laws 1896, c. 545, 
§ 156. And, independent of statute, the power of a court in lunacy to direct 
conveyances of personal property seems equally broad. is v. Prop’rs of 
Essex, etc., Bridge, 2 Pick. (Mass.) 243. See Jn re Freer, 22 Ch. D. 622. 
It would follow, therefore, that a lunatic’s property may, in the discretion of 
the court having jurisdiction, be conveyed to a trustee in bankruptcy. 
Such appears to have been the view in a case under the Act of 1867, where 
a lunatic who, before insanity, had committed an act of bankruptcy, was 
adjudged a bankrupt on petition by creditors. Jn re Pratt, 2 Lowell (U.S. 
Dist. Ct.) 96. 

The objection that a lunatic cannot perform the acts required of a bank- 
rupt under sec. 7 of the Act, though more serious, is not fatal. The require- 
ments are that the bankrupt furnish and swear to a schedule of his property, 
attend the first meeting of creditors, and undergo examination. In view of 
like provisions in the Act of 1867, a doubt was expressed in the case last 
cited whether, even after an adjudication in bankruptcy, a lunatic could be 
granted a discharge. It has, however, been held in similar cases that where 
a statute provides for an affidavit by the lunatic, such affidavit may be made 
by his next friend. £x parte Roberts, 1 Mont. & Chitt. 653; Ex parte 
May, 2 Mont. Deac. & DeG. 381. The other acts required seem clearly 
to fall within the power of the court as guardian of the lunatic’s property. 
N. Y. Laws 1896, c. 545, § 127. They would, therefore, form no obstacle 
to an adjudication and discharge. 

No actual decision of the question has been found. The cases most 
nearly in point have arisen in England. The statutory provisions there are 
very similar to those of the United States and of New York under which the 
principal case was decided, both as to the personal acts required of the 
bankrupt and as to the power of the court in lunacy to direct conveyances. 
46 & 47 VICT. c. 52, secs. 16, 17, 24; 53 & 54 VICT. c. 5, secs. 117, 120. 
Nevertheless the prevailing opinion in England seems to be that a lunatic is 
entitled to the benefit of the bankruptcy law, although there is no decision 
squarely to that effect. See Anon., 13 Ves. 590; Ex parte Cahen, 10 Ch. 
D. 183. The court in lunacy has gone so far as to authorize a lunatic s 
committee to consent to an adjudication in bankruptcy against him, and has 
also ordered such a committee to file a petition in bankruptcy on behalf 
of a lunatic. Jn re Lee, 23 Ch. D. 216; Jn re James, 12 Q. B. D. 332. 
Section 8 of the Act of 1898 provides that insanity supervening during 
bankruptcy proceedings shall not abate them. This express provision, it 
was inferred by the court in the principal case, impliedly excludes other cases 


1 When the case appears in the regular reports it will be noted among Recent 
Cases in a subsequent issue. 28 
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of insanity from the operation of the Act. But in view of the sweeping 
provisions of sec. 4, which allows “any person who owes debts except a 
corporation ” to become a voluntary bankrupt, such construction seems a 
narrow one. It may be observed, too, that Congress, in enacting sec. 8, 
evidently contemplated in certain cases the performance by the lunatic’s 
committee of the acts required of a bankrupt by sec. 7. The discussion of 
this question by the court, however, indicates what appears to be the real 
nature of the whole question. It is not primarily one of the power of the 
court in lunacy and of the committee, but of the objects and policy of 
the Bankruptcy Act. It would seem to be a sound policy to hold that 
lunacy does not prevent a man from receiving the benefits of a discharge in 
bankruptcy. 


Foreicn Law in Domestic Conrracts.— Though contracts are made 
every day between citizens or subjects of different states, and questions 
under them are continually arising, the law that is to govern the determi- 
nation of their validity is not yet well settled; in fact, the decisions are 
hopelessly at variance. In recent years there have been frequent intima- 
tions in the cases that the law which should govern is the law that the 
parties intend. In the latest case involving the question, the Judicial Com- 
mittee of the Privy Council has squarely affirmed this view. The plaintiff, 
who lived in the Island of Jersey, made there a contract of insurance with 
the resident agent of the Sun Fire Office. The contract contained a stipu- 
lation for arbitration in accordance with the English Arbitration Act. Agree- 
ments for arbitration are invalid by the law of Jersey. It was held that the 
English law was the law intended by the parties; and that it therefore 
governed the validity of the contract. Spurrier v. La Cloche, [1902] A.C. 
446. The decision reflects the present tendency in the English Courts, 
and in the Supreme Court of the United States. Jn re Missouri S. S.Co., 
42 Ch. D. 321 ; Liverpool, etc., Steam Co.v. Phenix Ins. Co., 129 U.S. 
397. The view, moreover, is current among Continental writers. See 
Gururtk’s Savicny, Pri. INTERNAT. Law, § 372, note A. Authority, how- 
ever, up to the present time is not weighty ; and it is submitted that the 
view held is erroneous in theory. 

It is a fundamental principle that any act has effect and gives rise to an 
obligation, only because some law declares that it shall do so ; and it is obvious 
that the only law that can effectively so declare is the law of the place where 
the act is done. When the parties in the principal case signed their names 
to a printed document, if any right arose, it was because the law of Jersey 
said that signing names to such a printed document gave rise to a contract 
of insurance. By the law of Jersey, however, the stipulation regarding 
arbitration was void, and therefore did not give rise to any right. Though 
such a stipulation was valid by the law of England, this particular one could 
not gain any force from that fact, for the law of England could not act 
upon it in Jersey. Those who favor the rule that the intention of the 
parties should govern, argue, however, that when parties contract with ref- 
erence to the law of England, it is the same as if the law of England were 
written in as a condition of the contract. This argument is specious, but 
unsound. It is true that if the law of Jersey did not forbid an agree- 
ment for arbitration, and if it was the law of England that in a contract 
such as that in the principal case arbitration could be had, an express or 
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clearly implied declaration that the contract was made with reference to 
the law of England would have the same effect as the insertion of an 
agreement to arbitrate. Conversely it follows that if an agreement of 
that kind inserted ix ipsis verbis would be ineffective because forbidden by 
the law, an insertion of the same matter under the name of the law of Eng- 
land could have no greater effect. The difficulty of the courts seems to have 
arisen from a failure to note that though, as an aid to interpretation, it may 
be valuable to know what law the parties intended to have govern the 
contract, the matter of interpretation must be kept distinct from the effect 
of the contract after it has been interpreted. 


CONSTITUTIONALITY OF CLASSIFICATION OF CiT1ES. — Two recent decisions 
in Ohio have prominently brought up again the question which attracted so 
much attention last year in the Pennsylvania “ Ripper Cases,” namely, 
whether by classifying cities a special law can be passed in the guise of a 
general law. The Ohio Constitution provides that “the General Assembly 
shall pass no special act giving corporate powers.” Since the adoption of the 
constitution it seems that the legislature of Ohio has classified cities according 
to population into eleven classes. Rev. St. Ou. § 1546 ff. In these classes 
it has isolated each of the eleven principal cities of the state. The Supreme 
Court, departing from its previous acquiescence in such legislation, decided 
that in view of the trivial differences in population between the cities it 
could not regard the present classification as based on any real or supposed 
differences in local requirements, and that therefore the laws under it are 
special and unconstitutional. State v. Jones, 64 N. E. Rep. 424; State v. 
Beacom, 64 N. E. Rep. 427. 

It must be admitted that classification of some sort is necessary. This 
was early recognized by the courts. State v. Brewster, 39 Oh. St. 653; 
Wheeler v. Philadelphia, 77 Pa. St. 338. The great differences of human 
situation and necessity demand it. A city needs to be treated differently 
from a village. Moreover a city of twenty thousand persons needs, conceiv- 
ably, different treatment from one of five hundred thousand. But the 
question is, how far is this differentiation to be allowed? Can a city of one 
hundred thousand be honestly viewed as in a different class from one of 
one hundred and one thousand? The solution would seem to depend 
upon whether all cities having such a difference of population would zpso 
Jacto be in a different situation ; for logically, classification should be based 
upon a characteristic of the cities that will of its own nature indicate a sub- 
stantial difference of need as regards the law to be enacted. This principle 
has been recognized. State v. Hammer, 42 N. J. Law 435, 440. But 
even granting the propriety of the rule, a very difficult question arises in its 
application, — whether the legislature or the courts shall determine what dif- 
ference is sufficient. On this point, though most courts assume their power 
to review in some degree the decision of the legislature, the authorities are 
in conflict. Commonwealth v. Moir, 199 Pa. St. 534; contra, Van Riper v. 
Farsons, 40 N. J. Law t. 

Undoubtedly the decisions in favor of the legislature are correct in holding 
that the motives of the legislature should in no event be looked into or 
questioned by the judiciary. But if these constitutional provisions are to 
be enforced at all, it seems clear that the courts must be allowed to look into 
the intent of the legislature. They must be allowed to establish whether the 
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law in question could reasonably have been passed for the class because it 
was in fact a separate class and could have been thought to need a separate 
treatment. It is true all presumptions must be made in favor of the legisla- 
ture ; and the mere fact that there is but one city included should not neces- 
sarily condemn the law. Darrow v. Feople,8 Colo. 418. But if by its terms 
in no event could any other city even in the future come within the opera- 
tion of the act, then clearly the intent for its special effect is revealed, and 
the law is unconstitutional. State v. Mitchell, 31 Oh. St. 592; Devine v. 
Cook County, 84 lll. 591. It is the province of the court to determine the 
intent of the legislature as revealed in the statute and the facts within the 
ordinary notice of a court. It was thus that the Ohio court reached its 
decision. ‘The decision is notable as a check to a practice which threatens 
to nullify such constitutional provisions in almost every state. See in accord, 
State v. Hammer, 42 N. J. Law 435 ; Bray v. Hudson, 50 N. J. Law 82. 


on GovernMENT CONTRACTS IN ForeIGN Courts.—A decision 
of interest to Americans because of its connection with the late Spanish War, 
has recently been handed down in the House of Lords. A Scotch ship- 
building firm had contracted in 1896 to build four torpedo boat destroyers 
for the Spanish navy, and suit was brought because of the failure to finish 
them in contract time, whereby Spain was deprived of the use of them in the 
war. The contract was made by four naval officials, A, B, C, D, “in 
the name and representation of His Excellency, the Spanish Minister of 
Marine, in Madrid, hereinafter called the Spanish Government,” on the one 
part, and the Clydebank Engineering, etc., Co., Ltd., on the other. The 
action was brought by E, F, G, H. four other officials, in the name of a 
different minister of marine. The decision was that they were entitled to 
sue. Castaneda v. Clydebank Engineering, etc., Co., Lid., 18 T. L. R. 773. 
The ratio decidendi seems to have been, that this contract was clearly 
made for the Spanish State ; and on behalf of Spain was signed by the 
proper officials ; and that it must have been within the contemplation of the 
parties that the incumbents of the offices designated would change. There- 
fore it was simple justice to allow the present incumbents to sue on the 
contract. 

That one state may sue in the courts of another is too well settled to 
admit of question. King of Spain v. Hullet, 1 Cl. & Fin. 333 ; see 15 Harv. 
L. Rev. 59. ‘here is, however, the question in whose name a suit by astate 
must be brought. The generally accepted opinion has been that if the 
state be a monarchy, it should be brought in the name of the sovereign ; if 
a republic, initsown name. Onited States v. Wagner, L. R. 2 Ch. App. 582. 
Bearing this in mind, it seems hard to account for the decision in the present 
case. It is an elementary principle of the law of contract that suit on a 
contract can be brought only by parties thereto. The contract was made. 
on the one hand, for the Minister of Marine ; no mention was made of his 
successors. Admitting, for the moment, that the then Minister of Marine was 
the true party to the contract, he and he only could sue ; and the present 
plaintiff must be nonsuited, for his proof does not correspond with his 
pleadings. It is clear, however, that the Minister of Marine did not intend 
to be bound ; and it is equally clear that the defendant company had no 
wish to accept his personal responsibility. The contract was made through 
the Minister of Marine for a known principal, the Kingdom of Spain. ‘This 
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was an entirely proper way to make a contract from the standpoint of the 
law of agency; and, furthermore, government contracts are usually made 
through the chief official of the appropriate department. It was, then, a 
matter for the administrative law of Spain to determine what agent should 
bring suit in the name of the King of Spain. Unquestionably it might 
settle, on whomsoever it would, — the Minister of Marine as well as any 
other ; but it owed it to the defendant company to have the name of the true 
principal appear on the writ. Properly the Minister of Marine sues not as 
successor of the official by whom the contract was made, but as the present 
agent of the King of Spain. The House may have been, and probably was, 
influenced by a desire to aid the Spanish government; but the result will 
be confusion in international law on this point. 


LIABILITY OF A PRINCIPAL FOR THE MISREPRESENTATIONS OF HIS AGENT. 
— That a principal is liable in an action of tort for the expressly author- 
ized misrepresentations of his agent is not disputed. Further, he is liable 
for misrepresentations not expressly authorized if made by his agent in the 
course of hisemployment. Barwickv. English, etc., Bank, L. R. 2 Ex. 259. 
The real difficulty in cases of the latter sort is to determine whether the 
agent was in fact acting in the course of his employment when he made the 
representation. In the leading case of Grant v. Norway, 10 C. B. 665, it 
was decided that the indorsee of a bill of lading issued by the master of a 
vessel when no goods had been received by him, could not recover from the 
proprietor of the vessel, because the master was not acting in the course of 
his employment in issuing the bill of lading before he had received the goods 
which it purported to represent. The actual decision is supportable on the 
ground that the indorser could not have recovered because he was party to 
the agent’s fraud, and the indorsee stands in no better position. Dows v. 
Perrin, 16 N. Y. 325. But it is submitted that the decision cannot properly 
be rested upon the ground that the servant was not acting in the course of his 
employment. It is among the duties of the master of a vessel to issue 
bills of lading. If the master had issued the bill of lading mistakenly sup- 
posing that he had received the goods, it could scarcely be contended that 
he was not acting in the course of his employment. The nature of the act 
rather than the mental state of the agent should, according to the best 
opinion, be regarded in determining whether the act is in the course of 
employment. Howe v. Newmarch, 12 Allen (Mass.) 49. Adopting this 
view, a principal should be held liable whether the agent’s representation is 
or is not intentionally false. Armour v. Mich. Cent. Ry. Co., 65 N.Y. 111. 

Nevertheless the House of Lords has recently approved the doctrine of 
Grant v. Norway, in George Whitechurch, Ltd., v. Cavanagh, [1902] A. C. 
117. In that case the secretary of the company, to accommodate a friend, 
certified a transfer of shares directed to Cavanagh, though the certificates for 
the shares were not lodged in the company’s office, as the certification repre- 
sented. The case cannot be supported, as Grant v. Norway can, on the 
ground that Cavanagh was affected by the fraud of one acting in collusion 
with the agent, for the misrepresentation was made directly to him. See 
1 PaLMER, ComPANYy PREC., 644 ed., 323. The judges seem to find difficulty 
in holding liable a principal so free from all blame. But it is to be remem- 
bered that if principals escaped whenever free from blame, there would be 
no special law of agency. 
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Some of the Law Lords take occasion to approve, also, the doctrine of 
British Mut. Banking Co. v. Charnwood, ete., Co. 18 Q. B. D. 714, in — 
which it is decided that a principal is not liable for the misrepresentations of 
his agent unless such misrepresentations were made for the benefit of the 
principal. This doctrine has been generally accepted as the English law, 
and disapproval of it was hardly to be expected. Yet it is believed that it 
is unsound, for, as already suggested, the nature of the act should alone be 
regarded in determining whether it was done in the course of employment. 
A servant about his master’s business acts for his own benefit and not for 
the benefit of his master when he engages in a conversation with a friend, 
or indulges in a nap; yet if injury results to a third party from his inatten- 
tion to duty, the master would be liable to respond in damages. There 
seems to be no reason for applying a different rule when the tort which the 
servant commits is wilful rather than negligent. The American courts, in 
determining a principal’s liability, do not inquire whether the agent was 
acting for his principal’s benefit either in cases of intentional or uninten- 
tional tort. 
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AGENCY — WILFUL MISREPRESENTATIONS BY AGENT — PRINCIPAL’S LIABILITY 
TO THIRD Persons. — The secretary of a company, to accommodate a friend, certified 
a transfer of shares, though the certificates were not lodged in the company’s office as 
represented. e/d, that the company is not liable to the transferee for the misrepre- 
sentation of its secretary. George Whitechurch, Ltd. v. Cavanagh, [1902] A.C. 117. 
See NorEs, p. 61. 


BANKRUPTCY — DEBTS NOT DISCHARGEABLE—JUDGMENT FOR LIBEL.— Held, 
that libel is a “ wilful and malicious airy 4 to the person ” within the meaning of c. 3, 
§ 17 of the Bankruptcy Act of 1898, and therefore that proceedings under the Act és 
not discharge a judgment obtained in an action for libel. A/cDonald v. Brown, 51 
Atl. Rep. 213 (R. I.). 

Proof of actual malice is not necessary to maintain an action for libel. Ulrich v. 
XN. Y. Press Co. (Sup. Ct., Tr. T.), 23 Mise. (N. Y.) 168; OpGERS, LIBEL AND SLAN- 
DER, 2d ed. 269. It is, however, generally held that so-called malice in law, or absence 
of legal excuse, is an essential element. Sromage v. Prosser, 4 B. & C. 247; Barr v. 
Moore, 87 Pa. St. 385. The court in the principal case applied to the word “ malicious ” 
in the Act this fictitious meaning. But, since the section in question in effect imposes 
a penalty, it would seem more reasonable to hold that Congress intended to use the 
word in its natural sense, requiring a bad aximus to be shown. This seems to be the 
first case of a judgment for libel arising under this section. The only other cases to be 
found in which this clause was interpreted are those of judgments for seduction and 
criminal conversation. The court’s construction of “ malicious ” finds support in these 
cases. Jn re Maples, 105 Fed. Rep. 919; Colwell v. Tinker, 199 N. Y. 531. As there 
may be a negligent publication, the decision, in holding that a libel is necessarily 
wilful, seems further open to criticism. See Vitz Etelly v. Mundie’s Select Library, 
Ltd., [1900] 2 Q. B. 170. Libel was properly regarded as an “injury to the person” 
within the meaning of the Act. See Ju re Freche, 109 Fed. Rep. 620; Colwell v. 
Tinker, supra. 


BANKRUPTCY — PETITION BY COMMITTEE OF A LuNaTIC.—A petition in bank- 
ruptcy was filed by the committee of a lunatic. Hé/d, that the court had no jurisdic- 
tion to entertain such a petition. Jn the matter of Eisenberg, 27 N. Y. L. J. 1909 
(Sept. 29, 1902). See Notes, p. 56. 


CoNFLICT OF LAWS — INTERPRETATION OF WILL OF PERSONALTY — LAW OF 
TESTATOR’S DoMICILE. — A testator domiciled in England bequeathed money to the 
next of kin of A, domiciled in Germany. The next of kin according to the German 
law was A’s niece, according to the English law his step-sister. Hé/d, that the will must 
be interpreted according to Englishlaw. Jn re Fergusson’s Will, [1902] 1 Ch. 483 (Eng.). 
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A will of personalty is in ave to be interpreted according to the law of the tes- 
tator’s domicile at the time of his death. See Dicky, Conr. oF Laws, 695. Conse- 
quently technical legal terms such as “ next of kin” are given the meaning attached 
to them in the law of that jurisdiction. nights Templars, etc., Ass'n v. Greene,79 
Fed. Rep. 460; ¢f Staigg v. Atkinson, 144 Mass. 564. The application of this rule to 
the principal case leads to the curious result that the members of a German family 
domiciled in Germany are determined according to English law. The rule is generally 
said to be based on the presumption that the testator was familiar with the technical 
meaning of the language in his domicile, and intended that meaning to be applied 
to it. This is obviously fictitious. ‘The rule, however, is well established, and, 

erhaps, works no hardship in the general case. It has the merit of simplifying 
interpretation; but when, as in the principal case, the language may well have either 
one of two meanings, the rule becomes arbitrary, and may often defeat the testator’s 
intention. 


ConFLICT OF LAws — JURISDICTION — RIGHT ACQUIRED UNDER FOREIGN 
STATUTE. — Under the Mexican statute giving an action for death by wrongful act, the 
liability of the defendant is limited to furnishing support to the legal dependents of the 
deceased during the periods of time that support would have been due from him, pay- 
ments being made in monthly instalments. Action was brought under this statute by 
the proper parties, in the United States Circuit Court. Ae/d, that the court should 
decline jurisdiction. Mexican, etc., R. R. Co. v. Slater, 115 Fed. Rep. 593 (C. C. A., 
Eighth Circ.). 

On principle it should be immaterial whether foreign-acquired rights arise under 
statutes or at common law. See Dennick v. Central R. R., etc., 103 U. S.11. In prac- 
tice, however, a distinction is sometimes made. All courts seem to agree in refusing 
to enforce penal obligations, or claims whose enforcement would violate public policy. 
O'Reilly v. N. Y., etc., R. R., 16 R. 1. 388; The Kensington, 183 U. S. 263. It ought 
equally to be recognized as immateria] whether there would have been any cause of 
action under the local law, since it is the foreign law that determines the right in 
question. Such is the general rule as to common law rights. Greenwood v. Curtis, 6 
Mass. 358. Where, however, the right accrued under a foreign statute, some courts 
make the existence of a similar local statute essential to give jurisdiction. St. Louis, 
etc., Ry. v. McCormick, 71 Tex. 660; Anderson v. Milwaukee, etc., Ry. Co. 37 Wis. 321; 
The Halley, L. R.2 P. C. 193. But the existence of such a statute seems more properly 
held unnecessary. Herrick v. Minneapolis, etc., Ry. Co, 31 Minn. 11. Moreover dis- 
similarity should be immaterial unless so great as to conflict with public policy. See 
Evey v. Mexican, etc., Ry. Co.,81 Fed. Rep. 294. A foreign statute may, however, give 
a right of so peculiar a character that the court cannot, under its procedure, do sub- 
stantial justice between the parties. It may then properly decline jurisdiction. See 
eres - Central, etc., Ry. Co. 1§5 Mass. 176. On this ground the principal case may 

rested. 


CONFLICT OF LAWS— TAXATION OF NON-RESIDENT’S CHOSES IN ACTION. — 
A New Jersey corporation had a permanent place of business in Georgia, where it sold 
goods regularly for cash and on short credit, through an agent. The money collected 
was remitted from time to time to a New York office. Ae/d, that the cash on hand and 
solvent accounts are taxable by the city in which the branch is located as the prop- 
erty : a non-resident. Armour Packing Co. v. Mayor, etc., of Savannah, 41 S. E. Rep. 
237 (Ga.). 

Personal property of a non-resident is liable to taxation where located, even though 
taxed also at the owner’s domicile. Coe v. Errol, 116 U.S. 517. Obviously, therefore, the 
money collected was properly taxed; and the credits are within the same rule if it can 
be said that they exist within the city. There are various views as tothe situs of a chose 
in action. For example, the courts declare that it is at the owner’s domicile, that it 
follows the debtor, and that a chose in action has no situs. Louisville & N. Ry. Co. v. 
Nash, 118 Ala. 477; Chicago, etc., Ry. Co. v. Sturm, 174 U. S. 710; Peckham, J., in 
Guillander v. Howell, 35 N.Y. 657, 661. It is hardly too much to say that the policy 
and convenience in each class of cases determine whether a chose in action shall be 
considered for the purposes involved, as existing in a particular place. For purposes 
of taxation a credit is very generally regarded as property at the place where it is held, 
and claims of a soueeaden creditor, in an agent’s hands, are taxable at the agent’s 
domicile. People v. Trustees A Ogdensburg, 8 N. Y. 390, 397; Catlin v. Hull, 21 Vt. 
pat People v. Barker, 23 N. Y. App. Div. 524; contra, City of Vicksburg v. Armour 

acking Co., 24 8. W. Rep. 224 (Miss.). Consequently the credits also were properly 
taxed. 


ConFLicr oF LAws — VALIDITY OF CONTRACTS — LAW OF THE INTENTION OF 
Partigs. — The plaintiff, living in the Island of Jersey, insured a stamp collection 
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with the Sun Fire Office through its agent in Jersey, the policy containing an arbitra- 
tion clause referring to the English Arbitration Act. A loss having occurred and arbi- 
tration failing, the plaintiff brought suit against the agent in Jersey. //e/d, that givin 
effect to the intention of the parties, the contract was to be governed by the law o 
England. Spurrier v. La Cloche, [1902] A. C. 446 (Eng., P. C.). See NoreEs, p. 58. 


CONSTITUTIONAL LAW— RESTRICTIONS ON FREEDOM OF THE PRESS. — The de- 
fendant published an article advocating wholesale murder of all officers of the govern- 
ment. He was convicted under section 675 of the New York Code, providing that “a 
person who wilfully and wrongfully commits any act which seriously . . .endangers the 
public peace . . . is guilty of a misdemeanor.” é/d, that conviction under this provision 
does not infringe the constitutional right of freedom of the press, People v. Most, 171 
N. Y. 423. See NOTES, p. 55. 


CONSTITUTIONAL LAW — SPECIAL LEGISLATION — CLASSIFICATION OF CITIES. — 
A municipal board of control held office under a statute applying only to “ cities of the 
second grade of the first class.” Only one city was included in the class. e/d, that 
since “the body of legislation relating to this subject shows the legislative intent to 
substitute isolation for classification,” the law is special and invalid. State v. Beacom, 
64 N. E. Rep. 427 (Oh.). See Norgs, p. 59. 


CONTRACTS — IMPOSSIBILITY AS AN EXCUSE—CHANGE OF ForREIGN Law. — 
The defendant contracted at New York to furnish laborers for transportation from 
Barbadoes. A subsequent colonial ordinance forbade further embarkation of such 
laborers. //e/d, that this was no excuse for non-performance of the contract. 7wweedie 
Trading Co. v. McDonald Co., 114 Fed. Rep. 985 (Dist. Ct., S. D., New York). 

A change of domestic law is universally held to be an excuse for the non-perform- 
ance of acontract. Baily v. De Créspigny, L. R. 4 Q. B. D. 180; Exposito v. Bowden, 
7 E.& B. 763; Cordes v. Miller, 39 Mich. 581. This rule is necessary to avoid the mani- 
fest injustice of forcing a defendant to pay —— for not doing an illegal act. The 
law ought not at the same time to enforce and forbid. The same necessity does not 
exist, however, when the performance has become contrary to foreign law; for a foreign 
law is a fact, beyond the control of the state, which may render the contract impossible 
but not illegal. Accordingly the English Courts have consistently held that impossi- 
bility resulting from the intervention of foreign law does not excuse. Slight v. Page, 3 
Bos. & Pull. 295, note; Barker v. Hodgson, 3 M. & S. 267; Jacobs v. Crédit Lyonnais, 12 
Q. B. D. §89. This case is apparently the first in this country in which the point was 
involved, and, in following the English rule, it would seem to oppose the present com- 
mendable tendency of some American courts to extend the scope of impossibility, as 
an excuse. See Lovering v. Buck Mountain Co. 54 Pa. St. 291; Buffalo, etc., Co. v. 
Bellevue, etc.,Co., 165 N. Y. 247. See 15 HARV. L. REV. 63, 418. 


CONTRACTS —- REPUDIATION AS A DEFENCE IN AN ACTION FOR PAYMENTS 
ALREADY DUuE.— A contractor agreed with the city of B. to erect a building for a 
lump sum, payments to be made monthly for seventy per cent of the work done. With 
the consent of the city the contractor assigned his rights to the plaintiff, at whose 
request the city held back the monthly instalments. After three payments had hecome 
due the contractor repudiated the contract and his surety carried it out. In a suit by 
the surety against the city, the plaintiff intervened. Ae/d, that the city has a right to 
declare the deferred payments forfeited and that the surety is subrogated to that right. 
First Nat. Bank v. City Trust, etc., Co., 114 Fed. Rep. 529(C. C. A., Ninth Circ.). 

In an action of contract the defence of non-performance by the plaintiff is now con- 
ceived to be an equitable defence, analogous to failure of consideration. See 14 Harv. 
L. REV. 424, 543. The city’s obligation seems to have been indivisible ; but, for the con- 
venience of the contractor, monthly payments in advance had been agreed upon. As 
each payment fell due, the plaintiff as assignee might be regarded as acquiring a vested 
right to it, of which no subsequent breach could deprive him. See Jackson v. Cleveland, 
15 Wis. 107. The right of the city would then be a counter claim or a direct action 
against the contractor. Since, however, each part payment is not for work already 
done, but is rather an advance, the mere fact that the contractor’s default occurs after 
several instalments have become due, should not deprive the city of its equitable 
defence. As the surety is subrogated to all the city’s rights, the decision seems correct, 
assuming that the city had not received substantial performance. 


CONTRACTS — REPUDIATION BY MAIL— WHERE ACTION ACCRUES. — The de- 
fendant had hired the plaintiff for a definite term as his London correspondent. Before 
the end of the term the defendant wrote the plaintiff from Naples terminating his em- 
ployment. This letter the plaintiff received in London. In order to obtain service 
upon the defendant abroad it was necessary for the plaintiff to bring himself within 
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the statute by proving, z#ter alia, that the breach of the contract occurred in England. 
Held, that there was a complete breach of the contract where the letter was posted 
abroad. Holland v. Bennett, [1902] 1 K. B. 867 (Eng.). 

This result is supported by me h authority. Cherry v. Thompson, L. R. 7 Q. B. 
73; Matthews v. Alexander, Ir. Rep. 7 C. L. §75; Hamilton v. Barr, 18 L.R. Ir. 297. 
he American decisions most closely analogous seem to point to the opposite conclu- 

sion. It is held that an employee is entitled to his wages until he has received notice 
of his discharge. orth Chgo., etc., Co. v. Hyland, 94 Ind. 448. Only after receipt of 
the letter can an offer be acted upon. Zinn v. Hoffman & Co., 29 L. T. Rep. N.S. 
271, 277. The same is true of the retraction of an offer. Henthorn v. Fraser, [1892] 
2 Ch. D. 27. It also holds in the case of the revocation of an agent’s authority. 
Robertson v. Cloud, 47 Miss. 208 ; Sayre v. Wilson, 86 Ala. 151. True, it is generally 
law that the mailing of the acceptance completes the contract. Dunlop v. Higgins, 
1H. L. Cas. 381; Zayloe v. Merchants Fire Ins. Co., 18 Curtis (U.S. Sup. Ct.) 191. 
But this is an exception to the general rule that only the communicated intention is 
effectual ; and it does not seem so closely analogous to the principal case as do the 
instances of revocation of an agent’s authority, or of an offer. It would consequently 
seem to follow that the breach of contract was committed at the time and place of de- 
livery of the letter, and that the plaintiff was entitled to the service desired. 


CORPORATIONS — COLLATERAL ATTACK OF STATUS IN EMINENT DOMAIN PRO- 
CEEDINGS. — In eminent domain proceedings to condemn a right of way, the defendant 
alleged that the plaintiff was not a corporation de jure. Held, that the question whether 
the plaintiff is a corporation de jure or de facto cannot be raised in these proceedings. 
Postal, etc., Co. v. Oregon, etc., R. R. Co., 114 Fed. Rep. 787 (Circ. Ct., Mont.). 

Ordinarily only the sovereign in a direct suit can inquire whether a corporation has 
strictly complied with the statutory requirements of organization, and thus become a 
corporation de jure. See THOMPSON, CorP., § 1850. But when it is sought to enforce 
the right of eminent domain, the defence that the plaintiff is but a de facto corporation 
has sometimes been allowed a private person. Orrick School District v. Dorton, 125 
Mo. 439; see WV. Y. Cable Co. v. Mayor, etc., of N. Y.1, 43. The justification for this 
exception to the usual rule is to be found in the nature of the extraordinary right of 
eminent domain. It would seem reasonable that a corporation, in order to take 
advantage of this delegated prerogative of the sovereign, should be required to be a 
de jure corporation, assured of permanency; and not merely de facto and liable at an 
time to dissolution by guo warranto proceedings. See 2 MORAWETZ, CorP., § 7 
This view, however, seems not to have been widely considered by the courts; and it 
must be admitted that the holding in the principal case accords with the weight of 
authority. ational Docks Ry. Co. v. Central R. R. Co., 32 N. J. Eq. 755; Brown v. 
Calumet, etc., Ry. Co., 125 Il. 600. 


CORPORATIONS — MORTGAGE OF FRANCHISES— EFFECT OF STATUTE UPON RIGHTS 
OF PURCHASER AT FORECLOSURE SALE.— The statutes of New York, 1892, c. 688, 
§§ 2, 3, allow corporations to mortgage their property and franchises, and authorize 
purchasers at a foreclosure sale to form a corporation which shall enjoy all the rights, 

rivileges, and franchises which at the time of the sale belonged to the mortgagors. 
The defendant was duly “a under these provisions. During the life of the old 
company and prior to the foreclosure, the legislature passed an act compelling rail- 
roads to issue mileage books upon specified terms. é/d, that the defendant is bound 
by this statute. Minor v. Erie R. R. Co., 171 N. Y. 566. 

The statute in question could not be enforced against corporations existing before 
its passage, because of the Fourteenth Amendment. Lake Shore, etc., Ry. v. Smith, 
173 U. S. 684. To ng | itself within the scope of this decision the defendant must 
show that it continues the corporate existence of its predecessor. But the right to be 
a corporation is generally held not to be included in the term “franchises,” and, there- 
fore, not to be transferable by sale or mortgage. State v. Sherman, 22 Oh. St. 411; 
and see Commonwealth v. Smith, 10 Allen (Mass.) 448; but cf St. Paul, etc., R. R. Co. 
v. Parcher, 14 Minn. 297. The statute cannot, in the second place, be resisted on the 
ground that the constitutional immunity was, by fair implication, reserved to the new 
company by the statute under which it incorporated. Those terms reasonably implied 
only the rights, privileges, and franchises received at the hands of the state; and it ap- 
pears to be a settled rule that courts shall construe statutes most favorably to the 
state. See Coosaw Mining Co. v. South Carolina, 144 U.S. 550, 561. Finally, the act 
in question is not void as we a contract right of the defendant to receive the 
franchises which it purchased, undiminished in value, since upon authority no such 
contract was created. Schurz v. Cook, 148 U.S. 397. The decision in the principal 
case seems, therefore, unassailable. 

5 
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CORPORATIONS — OBLIGATION OF BANK DIRECTOR TO WARN DEPOSITOR OF IN- 
SOLVENCY. — A bank director, after he had discovered the insolvency of the bank, 
permitted deposits to be received, without ry 8 gy | to have the bank closed, or to 
warn depositors. There was some evidence that he had actually directed the cashier 
to receive deposits. He/d, that he was liable to subsequent depositors for fraud, in 
that, by his failure to act, he had held out the bank as solvent. Cassidy v. Uhiman, 
63 N. E. Rep. 554 (N. Y.). 

One may be liable for fraud on the ground of mere nonfeasance, but only where he 
owed to the party defrauded some positive duty to act. Loewer v. Harris, 57 Fed. Rep. 
368. It is difficult to see how a director, by an undertaking between himself and the 
stockholders to perform the duties of his office, thereby incurs liability to third parties 
for failure to perform such duties. reg it has been held that he owes to cred- 
itors no duty to use due care in the conduct of the business. Yackson v. Munster Bank, 
Ir. L. R. 15 Eq. 356. He is, of course, liable to stockholders for negligence on ac- 
count of his fiduciary relation. Union Nat. Bank v. Hill, 148 Mo. 380. It would seem, 
then, that defendant’s failure to act in this case was not a breach of any duty to the 
depositors, and consequently no fraud upon them. So far as the decision is based on 
evidence of a positive act of direction, however, it seems sound. AHumphling v. Burr, 
59 Mich. 294. 


CORPORATIONS — RECEIVER FOR RAILROAD —CERTIFICATES GIVEN PRIORITY 
TO MoRTGAGES. — A court of equity authorized its receiver to issue, for the comple- 
tion of a railroad, certificates with priority of lien, without giving the bondholders an 
opportunity to be heard. /e/d, that the court has exceeded its power. Brbber-White 
Co. v. White, etc., Co. et al., 115 Fed. Rep. 786 (C. C. A., Second Circ.). See NOTEs, p. 53. 


DAMAGES — MENTAL DISTRESS AS AN ELEMENT OF DAMAGES — DELAY IN 
SHIPMENT OF CorPsE.— The defendant, a common carrier, negligently delayed the 
shipment of a corpse which it had received from the plaintiff and knew to be that of 
his wife. The resulting anxiety and necessity of postponing the funeral caused the 
plaintiff great mental distress, but did him no physical injury. e/d, that the plaintiff 
was entitled to recover for his mental distress as an element of damages. Louisville & 
N.R R. Co. v. Hull, 68S. W. Rep. 433 (Ky.). 

This case seems a logical application to carriers of the doctrine of the telegraph 
cases. Chapman v. Western Union Til. Co., go Ky. 265. In actions for breach of 
contract of marriage, also, mental distress has very generally been allowed as an ele- 
ment of damage. TZodin v. Shaw, 45 Me. 331. In such cases the probability of great 
mental distress resulting from breach of the contract is no stronger than in the prin- 
cipal case, while all the practical objections apply as well to the former as to the latter. 
Unlike the ordinary marriage contract case, the wrong here was negligent only; yet 
damages are often allowed for mental suffering occasioned by negligence, as when con- 
current with physical injury, or in actions for libel or slander negligently published. 
Carpenter v. Mexican Nat. R. R. Co., 39 Fed. Rep. 315; Morrison v. Ritchie & Co., 39 
Scot. L Rep. 432; 112 L. T. 472. But notice to defendant that his negligence wou 
probably cause mental distress is essential to the plaintiff's right of action. Nichols v. 
Eddy, 24 S. W. Rep. 316 (Tex.). The case accords with what little authority has been 
found. Hale v. Bonner, 82 Tex. 335 Wells, Fargo & Co.’s Express v. Fuller, 35 S. W. 
Rep. 824 (Tex.). It would follow from a contrary holding that only nominal damages 
could be recovered for the loss of a corpse, since there is no property in a dead body. 
2 Bu. Com. 429; Williams v. Williams, 20 Ch. D. 659. 


Equity — INJUNCTION AGAINST BREACH OF CONTRACT — MUTUALITY. — The de- 
fendant contracted to render personal service as a ball player exclusively to the 
plaintiff, who was to have the right to renew the contract during the three following 
seasons and to terminate the whole engagement upon ten days’ notice. The plain- 
tiff brought a bill to restrain the defendant from sadaxiee service to others in breach 
of his contract. e/d, that the contract is not lacking in mutuality and that the 
threatened breach will be enjoined. Phila. Ball Club v. Lajoie, 51 Atl. Rep. 973 (Pa.) ; 
contra, Brooklyn, etc., Club v. McGuire, 116 Fed. Rep. 782. See Books AND Prason. 
ICALS, p. 72. 


EQUITY — PURCHASE FOR VALUE WITHOUT NOTICE — ASSIGNMENT OF JUDG- 
MENT THROUGH FRAUD. — The plaintiff was induced by fraud to assign a judgment to 
B, who thereupon sold it to the defendant, as purchaser for value without notice. A 
bill-was filed to have the assignment set aside. He/d, that the defendant took subject 
to all the equities existing against his assignor. Luecht v. Pearson, 101 Ill. App. 236. 

It is usually thought that the authorities are in hopeless conflict on this question. 
In England there is some confusion. See Ashwin v. Burton, 32 L. J. Ch. 196; ¢ 
Cockell v. Taylor, 15 Beav. 103. But in America the weight of authority seems strongly 
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with the purchasér. Williams v. Donnelly, 74 N. W. Rep. 601, 605 (Neb.). Starr v. 
Haskins, 26 N. J. Eq. 414. Even in jurisdictions which repudiate the general principle 
that an innocent purchaser of a non-negotiable chose in action takes free from latent 

uities, the same result is reached on the ground that the assignor is estopped. 

‘core v. Moore, 112 Ind. 149; Moore v. Metropolitan Bank, 55 N. Y.41. The contrary 
decisions seem to confuse equitable defences of an obligor with equities of persons 
other than an obligor. See Cutts v. Guild, 57 N. Y. 229. Against the obligor, to 
be sure, an assignee stands in the shoes of his assignor. But since he gets a legal 
right by his assignment, against equities of third parties he should be protected. 
1 Harv. L. REv. 7. The principal case therefore seems unsound. It was decided on 
New York authority: Bush v. pound 22 N. Y. 535; Cutts v. Guild, 57 N. Y. 227. 
But the court seems not to have noted the previous decisions the other way in its own 
jurisdiction ; nor that the New York cases relied on have been much modified if not 
overruled. Silverman v. Bullock, 98 Ul. 11; Himrod v. Gilman, 147 Il. 293 ; Humble 
v. Curtis, 160 TIL. 193 4 Merchants Bank v. Weill, 163 N. Y. 486. The decision is more- 
over to be regretted from the standpoint of business convenience. 


Equity — RIGHT To Privacy. —INJUNCTION— A flour company published litho- 
graph portraits of a young woman as a trade advertisement without her consent. The 
plaintiff asked for an injunction and for damages. Ae/d, that she has no cause of 
action. Roberson v. Rochester, etc., Co. 171 N. Y. 538. See BooKs AND PERIODICALS, 
p- 72. 


Equity — TRADE LIBEL— RESTRAINING PUBLICATION BY INJUNCTION. — The 
defendant, editor of a magazine, eg fictitious letters containing false statements 
derogatory to the plaintiff’s goods. é/d, that a bill for an ae stating the above 
facts is demurrable. Marlin Fire Arms Co. v. Shields, 171 N. Y. For a discus- 
pa of this case after the contrary decision of the Supreme Court, see 15 Harv. L. 

EV. 734- 


INSURANCE. — BENEFIT SOCIETIES — EFFECT OF CONTRACT TO NAME AS BENE- 
FICIARY. — A member of a benefit society took out a certificate naming his sister as 
beneficiary. Later, by an ante-nuptial contract, he agreed to substitute his intended 
wife as beneficiary; but he died before fulfilling the agreement. The association filed 
a bill of interpleader against the sister and the widow. Hée/d, that the widow is en- 
titled fe ‘i proceeds of the insurance. Pennsylvania, etc., Co. v. Wolfe, 52 Atl. Rep. 
247 (Pa.). 

In general, no change of beneficiary under such a policy is effectual unless the rules 
of the society are strictly complied with. Hol/and v. Taylor, 111 Ind. 121. In three 
well-defined classes of cases, however, where the insured has attempted to procure a 
change, but without fully omer with the rules, the courts sustain the change. 
Manning v. Ancient Order, etc., 86 Ky. 136; Grand Lodge, etc., v. Child, 70 Mich. 163; 
Hirschl v. Clark, 81 la. 200. The present case goes further in giving effect to a change 
merely contracted for. The decision, however, though novel, seems sound. Contrary 
to the usual rule as to life insurance policies, a change of beneficiary in policies of 
benefit societies can be made without the consent of the person already named. 
Masonic, etc., Society v. Burkhart, 110 Ind. 1 The sister, therefore, before the death 
of the insured, had no vested interest of which the agreement to substitute the wife as 
beneficiary could defraud her. See Hoeft v. Supreme Lodge, etc., 113 Cal. 91. Being, 
moreover, a mere volunteer, she has no standing in equity as against one who has 
given value. Support is given to the decision by the cases found most nearly in point. 
Leaf v. Leaf, 92 Ky. 166; see also Jory v. Supreme Council, ete., 105 Cal. 20. It is 
further supported by the closely analogous cases of unfulfilled agreements to give lega- 
cies. See Riley v. Allen, 54 N. J. Eq. 495. 


INSURANCE — VALUED POLICY ON SHIP— INSURER’S LIABILITY FOR GENERAL 
AVERAGE AND SALVAGE CHARGES.~— The vessel was valued at £33,000, and was in- 
sured for that amount. She incurred general average and salvage charges of £5 
which were assessed on a valuation of £40,000. Ae/d, that the insurers are liable a 
only thirty-three fortieths of the charges. 5S. S. Balmoral Co. v. Martin, 18 T. L. R. 
802 (Eng. H. L.). 

Authority on the question is meagre. The case is supported by an early Massa- 
chusetts decision, but the New York and Federal Courts hold the insurer liable for the 
entire charges. Clark v. United Fire, etc., Co..7 Mass. 365; Providence, etc., Co. v. 
Phanix Ins. Co.,89 N.Y. 559; Zuternat. Navig. Co. v. Atlantic, etc., Co., 100 Fed. Rep. 304. 
Cases of particular average on cargo are to be distinguished. The reason for using 
in those cases a formula similar to that employed here, is that the value of the cargo 
is subject to great fluctuations, and the owner is not insuring his profits, but merely 
securing himself against actual loss. See Lewis v. Rucker, 2 Burr. (Eng.) 1167. The 
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value of the ship, on the other hand, is practically constant, so that the reason for ap- 
plying this formula disappears in such a case. See 2 ARNOLD, MARINE INS., § 1023. 
The court rests the decision on the ground that an owner who undervalues his ship 
is to be treated as an insurer for the excess of the actual worth over the policy value. 
But the rule of the New York and Federal Courts seems better adapted to the purpose 
of insurance, which is to protect the owner against all loss, up to the amount of his 
policy. 


INTERNATIONAL LAW — GOVERNMENT CONTRACT — MINISTER AS PLAINTIFF. — 
A shipbuilding firm contracted with A, B, C, D representing X, Minister of Marine of 
Spain. The ships contracted for were not delivered in time; and E, F, G, H, repre- 
senting J, now Minister of Marine, sue. /7e/d, that the suit is well brought. Castaneda 
v. ee Engineering, etc., Co., Lid., 18 T. L. R. 773 (Eng., H. L.). See Nores, 
p. 60. 

MANDAMUS — DIRECTED AGAINST EXECUTIVE — MINISTERIAL ACTS.— The gov- 
ernor of the State refused to fill a vacancy in the office of lieutenant-governor, by ap- 
pointment, as directed by statute. e/d, that mandamus will lie to compel an appoint- 
ment. State ex rel. v. Nash, Governor, 64 N. E. Rep. 558 (Ohio). 

A small majority of State courts wholly refuse to issue a mandamus against the 
governor, for the reason that executive functions should be free from judicial control. 
People ex rel. v. Governor, 29 Mich. 320. Some duties of the governor, however, in 
which no discretion is involved and the method of performance is fully prescribed 
by law, are wholly ministerial, and accordingly many courts will issue a mandamus in 
such cases. Martin, Governor, v. Ingham, 38 Kan. 641. See Marbury v. Madison, 1 
Cranch (U.S. Sup. Ct.), 137. While this doctrine seems sound, it obviously should be 
applied with caution. The court in the principal case sought to conform its action to 
this doctrine, by leaving the selection of an appointee to the unrestrained discretion of 
the governor, and decreeing merely that some appointment be made. Such a splitting 
up of a single duty, however, compelling the governor to use his discretion, and yet 
attempting to leave that discretion perfectly free, goes beyond the reason and authority 
of previous cases, and is too subtle to be safely followed. 


MUNICIPAL CORPORATION — GRANT OF LIGHTING FRANCHISE — COMPETITION 
BY Ciry.—A state statute authorized cities to erect electric lighting plants, with a 
proviso that the right might bedelegated. ‘The plaintiff company was chartered by a 
city to erect and maintain such a plant for twenty years. Before the expiration of this 
time the city council voted to erect a municipal plant, to be maintained in competition 
with plaintiff. Ae/d, that this is an act under state authority, impairing the obligation 
. a erie Southwest Mo. Light Co. v. City of Foplin, 113 Fed. Rep. 817 (Circ. Ct., 

. D. Mo.). 

The court argues that in a grant of a franchise to operate in a certain field, there is 
implied a promise not to impair the value of that field by competition. But it is a well- 
recognized rule that public grants are construed strictly against the grantee. A/- 
peal of Scranton Electric, etc., Co., 122 Pa. St. 154. An intention to grant an exclusive 

rivilege will not be attributed to the governing body, except upon clear evidence. 
See Jersey City, etc., Co. v. Consumers’ Gas Co., 40 N. J. Eq. 427. In the case relied 
upon by the court as authority for its decision, there was an express provision in the 
contract, that the city should not build during the term of the grant. Walla Walla 
Water Co. v. City of Walla Walla, 60 Fed. Rep. 957. Where there is no such provi- 
sion, the grant has usually been construed as not exclusive. Hamilton, etc., Co. v. City 
of Hamilton, 146 U.S. 258. It would seem, therefore, that this grant should include 
merely a right to supply such customers as the company can attract by superior 
service. 


MUNICIPAL CORPORATION — NEGLIGENCE IN MAINTAINING DRAINS — INJURY 
To HEALTH AND Property. — A drainage ditch constructed by a municipal corpo- 
ration became through negligence so obstructed that it repeatedly overflowed the 
plaintiff’s adjoining premises, and caused damage to his property and illness in his 
family. e/d, that the plaintiff could recover for _? to his property, but not for 
damage on account of the illness of himself or family. Williams v. Town of Green- 
ville, 130 N. C. 93. 

It is well settled that a municipal corporation is not liable for damages caused by 
acts performed in its governmental capacity as distinguished from its corporate or 
ministerial capacity. Fire /ns. Co. v. Village of Keeseville, 148 N. Y. 46. The court 
considered the care of a drain an act done in governmental capacity, but neverthe- 
less allowed recovery for injury to the property, regarding it as within the constitu- 
tional prohibition against taking property without compensation. The care of a drain, 


RECENT CASES. 69 


however, is, by the better view, a ministerial duty, and the city’s liability is based on 
the failure to perform it properly. Bates v. Westborough, 151 Mass. 174, 183; Hession 
v. Mayor, etc., of Wilmington, t Marvel (Del.) 122. The distinction made by the 
court in the principal case between injury to property and injury to health seems not 
well taken. ‘True, it has been held that one cannot recover for an injury to health 
when the injured person suffers only as a member of the public. Hughes v. City of 
Auburn, 161 N. Y.96. But when, as in the principal case, the plaintiff can show a 
trespass as a basis for his action, he can recover also consequential damages caused 
by injury to health. Ad/en v. City of Boston, 159 Mass. 324. 


PLEADING — DEMURRER TO BILL IN EQuIity— ADMISSION OF TRUTH OF Facrs 
WELL PLEADED. — The State of Kansas filed a bill in equity to restrain the State of 
Colorado from diverting the waters of the Arkansas River to the detriment of the in- 
habitants and public institutions of the complainant State. e/d, that a demurrer to 
the bill will not be regarded as admitting the truth of the facts well pleaded, but shall 
9 overruled with leave to the defendant to answer. Kansas v. Colorado, 22 Sup. Ct. 

ep. 552. 

The rule has heretofore been well settled that a demurrer to a bill in equity admits 
the truth of all material facts, properly pleaded. Jnterstate Land Co. v. Maxwell, etc., 
Co., 139 U. S. §69; Gage v. Bailey, 115 Ill.646. This rule was not followed in the pi'n- 
cipal case for the reason, as the court seems to imply, that certain facts stated in the 
bill, if admitted, would have defeated the relief sought. The court cites no authority 
to support this holding, but bases it entirely upon the ground that important questions 
are involved, and that the opposite ruling would result in hardship to the complainant. 
The decision may be accounted for upon the ground that equity pleading is somewhat 
more flexible than pleading at law. It is, undoubtedly, desirable that a case of so great 
importance should be tried upon its merits. However, this result could have been 
reached by sustaining the demurrer and allowing the complainant to amend his bill, — 
a course that would not have involved so radical a departure from the well-settled rules 
ph par ay See Schneider v. Lizardi, 9 Beav. 461, 468; I. DANIELL, CHAN. PRAC., 

ed. 544. 


PROCEDURE — REVERSIBLE ERROR — PREJUDICIAL REMARKS BY CouRT. — The 
court, in overruling a motion for a continuance supported by affidavits of the defend- 
ant and his counsel, imputed to them perjury, and accused them of an attempt to bol- 
ster up their cause by securing false ee een Held, that the remarks, being overheard 
by the jurors, constitute reversible error, though the ‘yr had not at the time been 
empanelled. Allen v. United States, 115 Fed. Rep. 3 (C. C. A., Ninth Circ.). 

he general rule is that a party who knows of any prejudice entertained by a juror 
and makes no challenge when the jury is empanelled, is deemed to have waived his 
right. Lisle v. State, 6 Mo. 426; and see Fox v. Hazelton, 10 Pick. (Mass.) 275, 278. 
It is well known that jurors attribute great weight to any remarks, bearing upon 
the facts, made by the court. And undoubtedly the remarks of the court in the prin- 
cipal case so prejudiced the jurors as to render them wholly unfit to serve, and consti- 
tuted cause for challenge. Yet it is probable that a court after making such remarks 
would have overruled any objections to the jurors on the ground of bias so created. 
And while the defendant might have carried the case “| regularly on exceptions to 
such ruling, yet it would seem only proper, where the trial court has been so obviously 
unfair, that it should be reproved and the defendant fairly dealt with by the grant of 
a new trial. The cases are to this effect. Bowman v. State, 19 Neb. 523; Peeples v. 
State, 103 Ga. 629. 


PROPERTY — COVENANT NOT TO ASSIGN LEASE WITHOUT CONSENT OF LESSOR 
— EFFECT OF MORTGAGE BY LESSEE. — A lease contained a covenant against assign- 
ment without the lessor’s consent, with a condition for re-entry in case of breach. 
The lessee, without such consent, mortgaged the lease as security for a debt. Under 
Michigan law a mortgage has the effect of a lien. ée/d, that the condition is not 
violated. Crouse v. Michell, 90 N. W. Rep. 32 (Mich.). 

The well-known hostility of the courts towards conditions imposing forfeiture leads 
to a uniformly strict construction of all such covenants. Thus the particular covenant 
against assignments is held not to include involuntary transfers. Farnum v. Hefner, 
79 Cal. 57 F Similarly it is held not to be violated by an agreement to assign, or 

y a bond for conveyance, or by an equitable mortgage. Bristol v. Westcott, 12 Ch. D. 
461; Mayhew v. Hardesty, 8 Md. 479; Doe d. Pitt v. Hogg, 4 D. & R. 226. A like re- 
sult has been reached in other cases where for various reasons the lessee’s acts have 
failed to pass his entire legal interest. See Croft v. Lumley, 6 H. L. Cas. 672; Doe d. 
Lloyd v. Powell, 5 B. & C. 308. The effect of the decisions is thus to limit the scope 
of the covenants to direct voluntary assignments of the legal estate. The principal 
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case harmonizes with this distinction and reaches a correct result. The same view has 
been adopted in New York where the lien theory of mortgages is accepted. See Higys 
v. Pursell, 6 N. Y. 193. On the other hand, under the common law view of mortgages, 
the transfer would seem necessarily to be construed as a violation of the covenant ; and 
such was, in fact, the decision in Becker v. Werner, 98 Pa. St. 555. 


PROPERTY — PLEDGE OF MEMBERSHIP IN A STOCK EXCHANGE. — The defendant's 
intestate pledged his membership in the stock exchange to the plaintiff, as collateral 
security for a note. The seat was transferable only to some one who had been elected 
to the exchange. After the death of the intestate, the seat was sold, and the plaintiff 
claimed a lien on the proceeds of the sale. .He/d, that the plaintiff can recover, since 
ne is ‘iaaaiid and can be pledged. Nashua Sav. Bank v. Abbot, 63 N. E. Rep. 
1058 (Mass. 

The case is in accord with the great weight of authority. Hyde v. Woods, 94 U.S. 
3 ; Londheim v. White, 67 How. Pr. 467; Fish v. Fiske, 154 Mass. 302; Habenicht v. 

ssak, 78 Cal. 351. In Pennsylvania, however, garnishee process against the members 
of the exchange was denied, and the court declared that a seat on an exchange was 
not property subject to execution inanyform. Pancoast v. Gowen, 93 Pa. St. 66. The 
Supreme Court of Illinois has adopted the same view, reiterating that such membership 
is merely a personal privilege, or license to buy and sell on the floor of the exchange. 
Barclay v. Smith, 107 Ul. 349. The ground of these latter decisions seems to be that the 
owner has not an absolute power to dispose of the seat. The rule of the principal case 
is clearly much to be preferred. True, the owner’s power of disposal is qualified; but 
it is hard to see why that should be decisive. The seat is a valuable asset, and should 
not be withheld from the owner’s creditors by mere force of a narrow and inadequate 
definition of property. 


TAXATION — EXEMPTIONS — LEASED PARSONAGE. — A parsonage was rented to an 
outsider and the income derived therefrom was appropriated to the salary of the 
pastor, who for his own convenience had rented a residence in another locality. 
Held, that under the provisions of the Constitution of South Carolina, art. 10, § 4, relat- 
ing to exemptions, the parsonage was not liable to taxation. Protestant Episcopal 

u 


rch, etc., v. Priolean County Auditor, 40 S. E. Rep. 1026 (S. C.). 

Under the varied legislative provisions exempting from taxation the property of 
religious, educational, and charitable institutions, a proper and almost uniform result 
has been attained by the courts in holding that the property of such institutions shall 
cease to be exempt when it is occupied for purposes other than those directly con- 
nected with their objects and work, and that property used for revenue solely is subject 
to betaxed. President, etc., of Harvard College v. Assessors of Cambridge, 175 Mass. 145; 
see 19 L. R. A. 289. In the principal case the court reached an opposite result by 
holding, first, that the constitution does not except from exemption a parsonage used 
otherwise than asa pastor’s home; and, secondly, that the property, though rented, was 
nevertheless a parsonage within the meaning of the exemption clause. Whether or 
not one can agree with the court, on the second point, it seems evident from an exam- 
ination of the constitution, that the intention there manifest, that a parsonage shall 
not be exempt when it ceases to be used as a parsonage, finds sufficient expression in 
the rather obscure language employed. 


Torts — Duty oF LANDLORD TO NoTIFY TENANT OF HIDDEN DANGERS IN 
LEASED PREMISES. — The tenant was injured by the fall of a chimney, carelessly left 
by the landlord in a dangerous condition, the danger being known to the landlord and 
neither patent nor known to the tenant. é/d, that since the lease contains no express 
or implied promise that the o are safe, the tenant cannot recover. Land v. 
Fitzgerald, 52 Atl. Rep. 229 (N. J.). 

A landlord knew of the presence of sewer gas in the leased premises. He failed 
to disclose the fact to the tenant, and the latter, ray f ignorant of it, was injured by 
the gas. Hée/d, that the landlord is bound to notify the tenant of hidden dangers of 
whose existence he knows. Sunasack v. Morey, 196 lll. 569. 

A third view of the legal status of the tenant in cases of this kind is adopted by 
the Supreme Court of Tennessee, which gives him the rights of one on the premises 
by invitation, imposing on the landlord the duty of making reasonable examination to 
discover hidden defects. Hines v. Willcox, 96 Tenn. 148. The rule adopted by the 
Illinois court eee, mg rights similar to those of one on premises by the license of 
the owner, seems to be supported by the weight of authority. Cowen v. Sunderland, 
145 Mass. 363; Cesar v. Karutz, 60 N. Y. 229. This view appears the more reason- 
able. The fact that the prospective tenant is, from his situation, thrown on his guard, 
and that he may protect himes lf by the terms of his lease, may properly put on him 
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the burden of the examination, for defects not known to the landlord. But when the 
landlord is aware of hidden dangers, the fair rule is to require him to inform the tenant. 
The New Jersey Court treats the action as if founded on an implied promise instead 
of tort. The two authorities cited in the case do not justify the decision, for in both 
the tenant himself had actual knowledge of the danger. Clyne v. Helmes, 61 N. J. 
Law 358; Mullen v. Rainear, 45 N. J. Law 520. 


Torts— LIBEL — PRIVILEGE DEPENDENT UPON USE oF DuE CARE.— The 
defendant, a mercantile agency, received a report from an agent, that the plaintiff had 
made an assignment to secure the assignee for indorsing a note. The agency, in a 
notice sent to its subscribers, stated that the plaintiff had made an assignment for the 
benefit of his creditors. é/d, that the continuance of the privilege arising from the 
occasion is dependent upon the exercise of due care in forwarding the information. 
Douglass v. Daisley, 114 Fed. Rep. 628 (C. C. A., First Circ.). 

It is generally assumed that a conditional privilege may be rebutted only by proof 
of actual malice. Clark v. Molyneux, 47 L. J. Rep. C. L. 230; PoLttock, Torts, 6th 
ed., 260, 268. In practice this view is favorable to the defendant, as it is difficult to 

rove the existence of malice. To offset this advantage on the part of the defendant, 
it has been held in some American jurisdictions, that absence a reasonable cause for 
belief in the truth of the publication will destroy the privilege. Carpenter v. Bailey, § 
N. H. 590; Express, etc., Co. v. Copeland, 64 Tex. 354. The holding in the princip: 
case seems to be in accord with this rule, reasonable ground for belief being depend- 
ent upon the exercise of reasonable care in ascertaining the truth of the subject matter 
of the publication. See 7oothaker v. Conant, 91 Me. 438. The decision finds support 
in the closely analogous cases dealing with reports of judicial proceedings, which are 
privileged if fair and honest. Usz// v. Hales, 3 C. P. D. 319. It seems reasonable 
that the right arising from a privileged occasion should be lost if carelessly or unrea- 
sonably exercised. On principle, therefore, the decision appears correct. 


TorTs— MALICIOUS PROCUREMENT OF EMPLOYEE’S DISCHARGE, — The defend- 
ants, who were officers in labor unions, combined to prevent the plaintiffs, who were 
members of a rival organization, and who were employed from day to day, from being 
employed upon any building upon which the defendants’ men were working, and in sev- 


eral instances procured the plaintiffs’ discharge by threat of astrike. /Ye/d, that the 
defendants could not be enjoined from so doing. Mat. Protective Ass'n, etc., et al. v. 
Cumming et al., 170 N. Y. 315. ‘ 

The appellant corporation, on account of the appellee’s refusal to compromise a 
claim against it, procured his discharge by threatening to cancel a ar held by his 


employer in the appellant corporation. Ae/d, that the appellee could recover the 
damages suffered by reason of his discharge. London Guarantee, etc., Co. v. Horn, 101 
Il. App. 35 5. For a discussion of the questions involved, see 15 HARV. L. REv. 402; 
8 Harv. L. REv. 1. 


TorTs -- MALICIOUS PROSECUTION OF CIVIL Suit. — Hé/d, that an action will lie 
for the malicious prosecution of a civil suit where there has been no arrest of the per- 
son nor seizure of property. Wade v. National Bank, etc., of Tacoma, 114 Fed. si i 

73 (ae. Ct., Wash.). For a discussion of the question involved, see 12 Harv. L. 
REV. 358. 


Trusts — DISTRIBUTION BETWEEN LIFE TENANT AND REMAINDERMAN.—A 
corporation whose shares were held in trust, instead of declaring dividends laid by its 
earnings in the form of a surplus. ‘The trustee sold the stock. é/d, that the increase 
in price due to earnings made by the corporation during the life tenancy is income and 
goes to the life tenant. Simpson v. Millsaps, 31 So. Rep. 912 (Miss.). See NOTES 
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“RIGHT TO Privacy.” — Few recent cases have caused more comment and 
criticism than the case lately decided by the New York Court of Appeals, in 
which the plaintiff, a young woman of attractive appearance, was refused an 
injunction to restrain the use of her likeness as a trade advertisement. od- 
erson v. Rochester, etc., Co., 171 N. Y. 538. The critics generally deplore the 
result, but they differ as to where to lay the blame. Of those who criticise the 
court adversely, Mr. Gordon, writing in the August number of the CANADIAN 
Law TIMEs, is a fair exponent. Zhe Right of Privacy, by Wm. Seton Gor- 
don, 22 Can. L. T. 281 (Aug., 1902). To his mind the right to privacy is an 
existing right, distinct alike from the right to reputation and from property 
rights. He entertains the view that protection might well be granted by means 
of the “ undoubted jurisdiction of equity to restrain unfair practices in trade.” 
This suggested basis of the alleged right to privacy seems extraordinarily narrow, 
since conceivably there may be serious infringements of that right entirely 
apart from trade matters. Furthermore jurisdiction over unfair practices in 
trade forms only one manifestation of the power of equity to restrain irreparable 
injury to person or property. For in spite of the fact that equity jurisdiction 
arose in questions involving property only, it is now well settled that it has ex- 
tended to protect personal rights. See Pierce v. Proprietors of Swan Point 
Cemetery, to R. I. 227. The personal right to privacy, the right to be let 
alone, is one which must ultimately be recognized in these days when curiosity- 
seckers are rampant. The New York court was avowedly fearful of establish- 
ing a precedent which would open the door to a multitude of frivolous claims. 
But this danger seems to have been magnified, as the plaintiff must always 
have the burden of proving actual damage or suffering, and the court would 
have that large discretion necessarily inherent in courts of equity. 

Of those who consider that the law was properly administered, and that 
legislative action is necessary to give the plaintiff legal rights, Mr. Adams, 
counsel for the defendant, is A strongest advocate. See 7he Law of Privacy, 
by E. L. Adams, 175 No. Am. Rev. 361. He suggests that the subject in- 
volves an extension of the law of libel, to cover the redressing of spiritual as 
well as of material wrongs. From this premise he concludes that, apart from 
any question of a remedy at law, under the acknowledged limitations of equity 
no injunction could possibly have been granted. That the New York courts 
will not enjoin the publication of a libel is now, unfortunately, settled by the 
recent case of Marlin Fire Arms Co. v. Shields, 171 N. Y. 384. This decision 
is another exemplification of judicial reluctance to establish a new, though 
desirable, precedent. Whether or no the alleged right to privacy is analogous 
to the right to reputation, it seems certain that some remedy must be found for 
such abuses as are declared legal by the New York decision. It was to be 
hoped that the “courts of conscience” would prove elastic enough to meet this 
modern need. But apparently such is not to be the case, and we must look 
hereafter to the legislatures. 

For a more thorough discussion of this subject, see 4 Harv. L. REv. 193. 


MUTUALITY OF REMEDY IN SPECIFIC PERFORMANCE.— The question 
whether mutuality ot remedy is a prerequisite of specific performance is 
made the subject of a recently published article. M/utuality in the eT 


ment of Contracts for Personal Service, by Henry W. Bond, 55 Central L. J. 
64 (July, 1902). The conclusion is there reached that “according to the 
established law” mutuality of remedy is unnecessary; in other words, that 
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the contract need not be one which equity would enforce at the suit of either 


party. 

ft is usually said that such mutuality is essential. See Flight v. Bolland, 
4 Russ. 298; Worris v. Fox, 45 Fed. Rep. 406; Fry, Spec. PERF., 3d ed., 
215. The courts have, however, always applied the rule cautiously, and many 
jurisdictions have disregarded it in several classes of cases. Among these are 
cases in which only the defendant has signed a memorandum sufficient under 
the Statute of Frauds, and those in which the plaintiff is a married woman who 
might, were she the defendant, defeat a bill for specific performance by avoid- 
ing her contract. Hatton v. Gray, 2 Ch. Cas. 164; Fennelly v. Anderson, 
1 Ir. Ch. Rep. 706. But in spite of such exceptions the rule in its broadest 
form is still frequently applied both in contracts involving personal service and 
elsewhere. Welty v. Jacobs et al., 171 Ill. 624; Solt v. Anderson, 89 N. W. 
Rep. 306 (Neb.). The statement, therefore, that mutuality of remedy is un- 
necessary ‘“‘ according to the established law” seems questionable. 

While the author’s statement of the law is perhaps inadequate, his general 
treatment is suggestive. The doctrine as broadly stated is technical, and if 
indiscriminately applied would sacrifice the justice of particular cases to the 
maintenance of a rigid rule. It is true that in many instances where a decree 
of specific performance would work hardship on the defendant, the principle of 
mutuality is properly invoked to prevent an inequitable result: for example, 
when the defendant has contracted to do an immediate act in return for the 
plaintiff's promise to render personal service in the future, — a promise which, 
of course, a court of equity would not specifically enforce. Here equity properly 
declines to grant its extraordinary relief against a defendant who has, in his 
turn, no similar assurance that the plaintiff will fulfill his promise. A/worth v. 
Seymour, 42 Minn. 526. But from such instances the doctrine of mutuality 
would seem no longer to exist as a distinct and independent principle, but 
to he merely an expression or application of the fundamental rule that a court 
of equity will never allow itself to be made an instrument of injustice. On this 
view. apparently, specific performance should be refused for lack of mutuality 
of remedy only where, on the facts of a particular case, such mutuality is 
n c’ssary to carry out the objects of the contract with fairness to both parties. 
>o if the decree would in effect compel performance by both parties, it should 
not be held an objection that performance by the plaintiff was not at first spe- 
cifically calnctihe, as in the case of coverture cited above. ‘This principle 
apparently underlies the decisions in a number of jurisdictions. Fennelly v. 
Anderson, supra; Borel v. Mead, 3 N. Mex. 39. It also seems to be endorsed 
in a recent Pennsylvania case, which is adopted as the text of the article referred 
toabove. Philadelphia Ball Club v. Lajoie, 51 Atl. Rep. 973 (Pa.). While, 
therefore, it cannot be said to be settled law that mutuality of remedy is 
required only when the just solution of the case in question demands it, there 
appears to be a tendency toward the adoption of that view. 

It may be added that the question of mutuality discussed in the case last 
cited is not the ordinary one as to mutuality of remedy. The contract there con- 
tained a provision that the plaintiff might at any time end it on ten days’ 
notice. It was urged that this provision deprived the contract of mutuality. 
A similar objection has been held fatal in other jurisdictions. Rust v. Conrad, 
47 Mich. 449. But the decision in the Pennsylvania case seems the sounder, 
as it fulfills the terms of the contract without hardship on either party. It is 
also supported by several other decisions. Frank/in, etc., Co. v. Harrison, 145 
U.S. 459; Singer S. M. Co. v. Union, etc., Co., Holm. (U. S. Circ. Ct.) 253. 


THE COAL MINES AND THE Pus.ic. A Popular Statement of the Legal 
Aspects of the Coal Problem, and of the Rights of the Consumers as the 
Situation exists September 17, 1902. By Heman W. Chaplin. Boston 
& New York: J. B. Millet Company. 1902. pp. 63. 

In the midst of arms the laws are silenced; that is the danger in time of in- 

dustrial storm as it is in time of military stress. The fear at the time this 
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pamphlet is laid before the public is that the wage necessity for fuel will lead 
to overriding all legal rights in the premises, rather than that all the established 
remedies of the law will not be employed. That is, the peril in the situation as 
it is at this writing is not that the trade dispute will not be brought to a settle- 
ment by inner forces, but that some great change will be worked in the law in 
the present exasperation. At such a time, more than at any other, he who 
asserts the necessity of an extension in the law must prove its propriety in such 
a way as to commend it to calm judgment. The position taken in this pam- 
phlet, that the coal operators of Pennsylvania are engaged in a public calling and 
therefore are subject to governmental control, involves an examination into the 
division between public callings and private callings. For if these coal 
operators be in public calling they must serve all who apply with adequate 
facilities for reasonable compensation and without discrimination ; whilst if they 
be in a private calling they may refuse coal to any one, produce as little as they 
please, charge any price, make = terms. It is the premise that requires legal 
discussion, for the conclusions will be accepted without citation. r. Chaplin 
is very sound in his exposition of these rules and very apt in his illustration of 
them. Upon one point, in particular, of first importance in the present crisis, 
his discussion leaves nothing to be desired. The problem put is: if these coal 
operators are in public calling, will the fact that their employees quit work ex- 
cuse them? As Mr. Chaplin points out, the strike in itself is no excuse; a 
railroad, for example, must provide men to run its locomotives as much as it 
must provide other facilities; on the other hand, the existence of mob violence 
is a defence (advance sheets of new edition). The examination of these details 
is important work ; for upon the successful working out of these rules depends 
to a large extent the maintenance of the present order of things based upon 
private ownership and public regulation. 

It is to his premise, not to his conclusions, that one must address himself if 
he is to dispute Mr. Chaplin. On September 17, 1902, was supplying coal 
public business or private business? That is the issue he propounds, —a 
problem more of economics and fact than of law and reason. To determine 
this, Mr. Chaplin uses as the basis of his discussion, as every such inquiry must, 
a passage in Munn v. Illinois, 94 U. S. 113: “ Property does become clothed 
with a public interest when used in a manner to make it of public consequence 
and to affect the community at large. When, therefore, one devotes his prop- 
erty to a use in which the public has an interest, he, in effect, grants to the 
an interest in that use, and must submit to be controlled by the public 

or the common good, to the extent of the interest he has created.” General 


phrases these, so general as to require for their understanding the examination 
of ne examples. Carriers by land and sea, innkeepers and warehouse- 
e 


men, telegraph and telephone companies, purveyors of light and water, — all 
these are by the decisions held to be in public calling ; and yet the department 
store and the cotton press, the grocer and the undertaker, the newspaper and 
the circus, —these by the reports are in private calling. Mr. Chaplin surely 
argues without these diverse cases in mind when he says (p. 24) that “who. . 
ever so conducts his property or his business as to enter into relations with the 
public and leads them to depend upon his services and the use of his property, 
thenceforth holds his property and his services no longer as private property, 
but subject to a superior and dominating interestin the public.” Clearly not 
every one who professes to serve the public is in public calling, nor does every 
— need make those in public calling who supply it; the inquiry must go 
eeper. 

Mr Chaplin brings forward a test more worth discussion on p. 26, — virtual 
monopoly. Undoubtedly much may turn upon that; because here we touch the 
economic foundation of the division between public and private calling, — in 
one class those businesses left to the regulation of competition, in the other 
class those industries which have the situation in their own control, because 
freed from competition. How now do the facts stand in the business of supply 
of fuel, if you grant, without more proof, a present virtual monopolization, — a 
fact by no means established? The discussion most in point known to the 
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writer of this review, is in the opinions of the justices, 155 Mass. 598. There 
the question was as to the constitutionality of the proposition for the operation 
of municipal coal yards ; upon that question five of the justices said that this was 
a well-known form of private business, — not differing essentially from the trades 
of buying and selling other necessaries of life ; the two dissenting judges dwelt 
upon the power of the law to meet all public needs. Mr. Chaplin pleads 
throughout that because of the present exigency the common law principle ex- 
tends far enough to make out public calling in the present case. What he fails 
to consider is what consequences would follow, because of the force of a decis- 
ion at common law in fixing a class for all future cases. Suppose a decision 
upon a writ of mandamus is handed down this month that coal mining, as it is 
conducted by the combination in Pennsylvania, is public calling because of the 
virtual monopoly ; suppose, then, that next month the pool is broken and the 
seventy-five companies enter into competition, — does the business now revert 
to private calling? If you have one grocery in a town, that does not make it 
public calling, to revert to private calling when a new store isopened. Such a 
shifting of the position of things back and forth is hardly possible as a legal 
state of things. The law moves only in reference to conditions established by 
long experience, fixed upon stable foundations. Unless we restrict the unusual 
class of public callings to that situation where there is a permanent control of 
the service in the nature of things, we lay all industries open to public opera- 
tion ; that means the changing of our theory of the state from individualism to 
socialism. B. W. 


THE Law or Voip JupiciAL SALES. The Legal and Equitable Rights 
of Purchasers at Void Judicial, Execution, and Probate Sales, and the 
Constitutionality of Special Legislation validating Void Sales and author- 
izing Involuntary Sales, in the Absence of Judicial Proceedings. Fourth 
edition. By A.C. Freeman. St. Louis: Central Law Journal Company. 
1902. pp. 341. 8vo. 

What is said of the third edition of this book in 4 Harv. L. REV. 97, is 
equally true of the fourth edition. The author deserves praise for his clear 
and logical treatment of a troublesome topic. Some simple theories are pro- 
pounded which should help to solve the legal difficulties frequently arising in 
cases of execution and judicial sales. As a text-book on a branch of the law 
that is of interest primarily to the practitioner, the volume will surely prove to 
be a work of great usefulness, — in fact, a standard manual on its subject. 

While the plan and scope of this edition are essentially the same as those 
of the third edition, material additions are made to the subject-matter and the 
number of citations is nearly doubled. The alteration in the title can, how- 
ever, hardiy be regarded as a change for the better. The former title, begin- 
ning “ Void Execution, Judicial, and Probate Sales,” is more comprehensive 
and at the same time more exactly descriptive of the contents of the work than 
the present heading. A. L. 


VisuaL Economics, with Rules for the Estimation of the Earning —_ 
after Injuries to the Eyes. By H. Magnus and H. V. Wiirdemann. Mil- 
waukee: C. Porth. 1902. pp. 144. § plates. 8vo. 

This book, which is designed to present to American readers the work of 
Professor Magnus, is an adaptation, rather than a translation, of the latter’s 
German treatise. It enters upon a field hitherto almost wholly unexplored 
by English and American writers, namely, the scientific calculation of the 
economic values of bodily functions and the deduction of mathematical formu- 
las designed to furnish a basis for determining the extent to which those values 
are impaired by injuries to the functions. The writers begin with a careful 
analysis of the elements entering into the complete earning capacity of indi- 
viduals possessed of normal eyesight; they then evolve a formula b which 
to estimate the effect produced upon this “visual earning ability” by any 
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injury to the eyes, as it may affect directly the functional power of the eyes 
themselves, or indirectly the individual’s ability to compete in the labor market. 

The extent to which mathematical formulas or tables can be used in legal pro- 
ceedings would seem logically to depend upon the accuracy of the results that 
will be attained by their use. Where a formula is susceptible of rigid demon- 
stration, it might very properly be given toa jury with a direction to use it as a 
basis for computing damages, the court merely taking judicial notice of the ac- 
curacy of the mathematical processes involved. Absolute exactness, however, 
would be required to justify such a mandatory use. A formula of this sort has 
recently appeared in these pages. See 15 HARV. L. REv. 866. 

Another possible mode of dealing with formulas is suggested by the familiar 
use made of mortality tables. These are admissible in evidence, as embodying 
tabulated results from actual experience; the doctrine of judicial notice is in- 
voked only to the extent of recognizing them as accurate embodiments of these 
results. Formulas like that of Professor Magnus, however, differ from the one 
suggested above, in that they are incapable of rigid demonstration because of 
the obvious necessity of making certain arbitrary suppositions in expressing 
natural powers in mathematical terms. Qn the other hand, they are like the 
mortality tables in being based on experience and investigation; but, unlike 
these, they are not mere tabulations of results, but are dependent for their value 
upon the soundness of judgment of the maker. Accordingly, the necessity of 
proving such formulas and the complexity of issues thereby raised would seri- 
ously affect their usefulness as evidence either by themselves or in support of an 
expert's testimony, if it did not, in fact, render them inadmissible. Nevertheless 
they undoubtedly indicate a movement in the right direction, aiming as they do 
to reduce to a minimum the element of conjecture so prominent in jury trials. 

Finally, the writers maintain that their formula will be useful to accident in- 
surance companies and pension bureaus, in adjusting claims and granting pen- 
sions; but such a use must, in this country, be limited, because of the extensive 
use of valued policies, and because pensions depend so largely on the rank of 
the pensioner. 


THE RIGHT TO AND THE CAUSE FOR ACTION, both Civil and Criminal, at 
Law, in Equity and Admiralty, under the Common Law and under the 
Codes. By Hiram L. Sibley, Circuit Judge in the Fourth District of 
Ohio. Cincinnati: W. H. Anderson & Co. 1Igo2. pp. x, 165. 8vo. 

If clear apprehension and exact statement conduce to sound law, the present 
work may be unhesitatingly commended. Dealing with a subject that is ele- 
mentary and yet vitally important because fundamental, it presents the author’s 
views in a simple, convincing manner. He seldom indulges in unnecessary 
verbiage, but nevertheless yey ample illustration for each proposition. 

His main contentions are that “the right to action arises wholly by force of 
the remedial law when a legal wrong has been committed ” and is independent 
of the substantive law; and that the cause for action is simply a legal wrong, 
as distinguished, on the one hand, from the substantive law, which merely con- 
ditions it, and, on the other, from the remedial law, which only gives it an avenue 
of redress. These propositions he ably defends, pointing out the certain value 
of their application to the law of Parties, to Pleading, and to the sometimes 
difficult problem of determining the /ocus of the cause for action. 

In supporting his contention that “a wrong in every case implies a cause for 
action and wice versa,” Judge Sibley (on p. 28) takes issue with a statement 
made by Mr. Justice Holmes in his familiar work on the Common Law. The 
latter, at p. 148, says: “It cannot be inferred from the mere fact that certain 
conduct is made actionable, that therefore the law regards it as a wrong or 
seeks to prevent it. Under our mill acts a man has to pay for flowing his 
neighbor’s lands, in the same way that he has to pay in trover for convertin 
his neighbor’s property. Yet the law approves and encourages the flowing o 
lands for the erection of mills.” In reply to this Judge Sibley suggests that 
“it is not the act of flowing lands which is actionable, but the failure to com- 
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nsate the owner;” that, until there has been such a default in payment, there 
is no cause for action; and that consequently even in a class of cases which 
might at first seem exceptional there is no cause for action without a legal 
wrong. It would seem hardly possible to deny the correctness of the author's 
osition. 
. It is perhaps true that the book is not without some minor deficiencies. 
However logical and sound the author may be in his conclusions, it may be 
uestioned whether they are affirmatively supported by all the cases he cites; 
the cases relating to the statute of limitations seem especially open to comment. 
A carefully prepared index and tables of cases are included in the volume, 
though perhaps of doubtful advantage in a work so short. The book as a 
whole will amply repay at least brief perusal by lawyer and judge. For begin- 
ners in the law a careful reading of it would serve as an excellent preparation 
for the systematic study of Pleading. 


A TREATISE UPON THE LAW OF CopyRIGHT in the United Kingdom and 
the Dominions of the Crown and in the United States of America, containing a 
Full Appendix of all Acts of Parliament, International Conventions, Orders in 
Council, Treasury Minutes and Acts of Congress now in Force. By E. J. 
MacGillivray. London: John Murray. New York: E. P. Dutton &Co. 1902. 
pp. xxxvi, 403. 8vo. 


MASON ON HIGHWAYS, containing the New York Highway Law and all 
Constitutional and General Statutory Provisions relating to Highways ; Highway 
Officers, their Powers and Duties, including the Good Roads Law of 1898 and 
1got, all as amended to the Session of 1903: with Annotations and Forms. By 
Herbert Delavan Mason. Albany: Banks & Company. 1902. pp xxxi, 322. 
8vo. 


THE GENERAL PRINCIPLES OF THE AMERICAN LAW OF THE SALE OF 
Goons, in the form of Rules with Comments and Illustrations, containing also 
the English “ Sale of Goods Act.” Second edition. By Reuben M. Benjamin. 
Indianapolis and Kansas City: The Bowen-Merrill Company. Igol. pp. x, 
401. 8vo. 


OUTLINES OF CRIMINAL LAw, based on Lectures delivered in the Uni- 
versity of Cambridge. By Courtney Stanhope Kenny. Cambridge (England) : 
The University Press. Neo York: The MacMillan Company. 1902. pp. xxii, 
528. 8vo. 


REPORTS ON THE LAW OF CIVIL GOVERNMENT IN TERRITORY SUBJECT 
TO MILITARY OCCUPATION BY THE MILITARY FORCES OF THE UNITED 
STATES, submitted to Hon. Elihu Root, Secretary of War. By Charles E. 
Magoon. Washington: Government Printing Office. 1902. pp. 808. 8vo. 


PROBATE REPORTS ANNOTATED, containing Recent Cases of General Value 
decided in the Courts of the Several States on Points of Probate Law; with 
Notes and References. By George A. Clement. Vol. VI. New York: Baker, 
Voorhis & Company. 1902. pp. xlv, 832. 8vo. 


Tue LraBILity ACTS AND THE ASSUMPTION OF RISKs, in 
New York, Massachusetts, Indiana, Alabama, Colorado, and England. By Frank 
F. Dresser. St. Paul: Keefe-Davidson Company. 1902. pp. xii, 881. 8vo. 


MORPHINISM AND NARCOMANIAS FROM OTHER DruGs, their Etiology, 
Treatment, and Medico-Legal Relations. By T. D. Crothers. Philadelphia 
and London: W. B. Saunders & Company. 1902. pp. 351. 8vo. 


A BRIEF FOR THE TRIAL OF CRIMINAL CASES. By Austin Abbott, assisted 
by William C. Beecher. Second edition. Rochester: The Lawyers’ Co-opera- 
tive Publishing Company. 1902. pp. xx, 814. 8vo. 
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SocioLocic STUDIES OF A MEDICO-LEGAL NATURE. By Louis J. Rosen- 
berg and N. E. Aronstam. Introduction by Clark Bell. Chicago: G. P. En- 
gelhard & Company. 1902. pp. 137. 1I2mo. 
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